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The  London  “ Tribunal  of  Coinmorce  Association  having 
done  me  the  honour  to  request  that  I would  represent  them 
at  the  Brussels  Free  Trade  Congress  of  1856,  I consented  to 
do  so,  and  as  their  honorary  delegate  prepared  the  two  first  ot 
the  three  documents  mentioned  on  the  title  page,  which  are 
now  reprinted  with  only  a few  verbal  alterations. 

These  observations  are  made  in  order  to  explain  the  form 
presented  by  this  publication  ; its  substance  was  the  result  ot 
a personal  inquiry  into,  and  examination  of,  the  French  Tri- 
bunals of  Commerce,  which  I carried  on  last  summer  during 
four  weeks  at  Paris,  under  circumstances  of  pecidiar  advantage, 
through  introductions  for  which  I was  indebted  to  the  kind- 
ness of  Monsieur  de  Burggraff,  the  French  Consul  for  Ireland. 
There,  for  the  first  time,  I saw  a compulsory  tribunal  adminis- 
ter real,  substantial,  justice  in  commercial  affairs,  alike  to  high 

and  to  low,  to  rich  and  to  poor. 

I therefore  respectfully  submit  the  statements  and  re- 
flections contained  in  these  documents  to  the  consideration 
of  the  mercantile,  and  indeed  of  the  entire  industrial  pub- 
lic of  Great  Britain  and  Ireland,  in  the  hope  that 
they  may  contribute  somewhat  to  the  formation  of  that 
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.‘oimd  and  energetic  public  opinion,  without  which  no 
< :xtensive  improvements  can  be  effected.  By  free, 
intelligent,  and  truthful  discussion  alone,  can  we  hope  to 
lay  the  basis  for  the  much  needed  reforms  in  the  judicial 
( idmi/riistration  of  the  commercial  law,  and  to  determine  the 
modifications  under  which  the  principles  already  demonstra- 
led  by  the  experience  of  other  countries  can  be  practically 
i dopted  and  realized  in  our  own.  In  the  hope  still  further  to 
jiromote  these  ends,  I have  added  an  Appendix,  containing 
c concise  view  of  the  constitution  and  procedure  of  the 
IVench  Tribunals  of  Commerce.  The  special  committee  of 
t lie  Brussels  Congress  to  which  the  resolutions  were  referred, 
^ rhile  declining  to  go  into  details  of  organization,  sanctioned 
the  principle,  and  reported  as  follows: — “Considering  that 
Commercial  Courts  judge  commercial  affairs  with  less  delay, 
hss  expense,  and  a more  perfect  knowledge  of  commercial 
i sages  than  the  ordinary  tribunals,  the  Committee  is  of 
c pinion  that  it  is  desirable  they  should  be  established  through- 
cut  Europe.”  The  general  “Committee  of  Propositions”  con- 
f rmed  this  Report,  but  the  pressure  of  busintiss  precluding  the 
possibility  of  a proper  discussion,  the  general  assembly  of 
t le  Congress  simply  referred  this  subject,  along  with  several 
ethers,  to  the  new  “International  Free  Trade  Association,”  as 

0 ue  worthy  of  its  solicitude  and  continuous  efforts,  in  the 

1 iterests  of  commercial  freedom. 

HENRY  DIX  HUTTON. 


1,  Nelson  Street,  Dublin, 
January,  1857. 
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RESOLUTIONS 

SUBMITTED  TO  THE 

BRUSSELS  FREE  TRADE  CONGRESS 

OF 

1856. 


FIRST  RESOLUTION. 


This  Congress,  being  of  opinion  that  a prompt  reform  in  the 
mode  of  administering  Commercial  Justice  in  Great  Britain 
and  Ireland,  is  at  once  imperiously  demanded  by  the  inter- 
ests of  national  industry,  and  indispensable  for  the  develop- 
ment of  foreign  trade  ; and,  moreover,  being  profoundly 
convinced  that  the  establishment  of  Commercial  Courts,  pre- 
sided over  by  bankers,  merchants,  or  other  persons  practically 
familiar  with  commercial  affairs,  and  regulated  by  a simple, 
cheap,  and  rapid  procedure,  is  essential  for  the  attainment  of 
this  reform  ; 

Declares  that  it  views  with  deep  interest  the  efforts  made, 
for  several  years  past,  by  the  “ Tribunal  of  Commerce  Asso- 
ciation” of  London,  to  effect  the  establishment  of  Commercial 

Courts. 

SECOND  RESOLUTION. 

This  Congress,  considering  that  for  the  right  administration 
of  justice  in  commercial  causes,  it  is  essential  to  have  regard 
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not  only  to  the  written  law,  but  also  to  the  usages  of  com- 
merce ; 

Considering  that  in  carrying  appeals  from  the  judgments  of 
Commercial  Courts  before  civil  tribunals,  all  the  advantages 
inherent  in  the  former,  both  by  reason  of  their  legal  authority 
and  of  their  moral  influence,  are  lost ; 

And  considering  further  that  sufficient  guarantees  for  the 
due  observance  of  the  law  can  be  obtained  without  having 
recourse  to  a civil  tribunal,  at  least  in  the  first  instance ; 

Is  of  opinion  that  the  Appellate  Jurisdiction  in  com- 
mercial causes  should  also  be  vested  in  bankers,  merchants, 
or  other  persons  practically  familiar  with  commercial  affairs, 
among  whom  the  ex-presidents  of  the  primary  tribunal  would 
naturally  take  a place  by  virtue  of  their  character  and  office. 

THIRD  RESOLUTION. 

This  Congress  is  of  opinion  that  the  juri.sdiction  of  the 
Commercial  Court  should  extend  to  commercial  disputes 
arising  out  of  maritime  affairs,  as  well  as  the  administra- 
tion of  bankruptcies  ; and  that  these  tribunals,  and  also  the 
general  law  of  arbitration,  should  in  every  possible  way  facili- 
tate amicable  arrangemeuts  between  litigants.  * 

FOURTH  RESOLUTION. 

This  Congress,  considering  that  the  commercial  law  of  Great 
Britain  and  Ireland,  although  not  yet  codified,  nevertheless 
presents  in  the  most  essential  cases  a high  degree  of  fixity 
and  of  unity,  and  that  the  systematic  study  of  the  English 
written  law  of  commerce  has  been  rendered  sufficiently  ac- 
cessible for  merchants  by  means  of  excellent  manuals  ; 

Considering  that  the  French  Commercial  Code,  however 
admirable  and  useful  it  may  have  been,  in  some  respects,  at 
the  period  of  its  composition,  is  far  from  satisfying  the  com- 
mercial exigencies  of  the  present  day,  and  is  besides  now 
loaded  with  judicial  decisions  and  legal  commentaries  ; 
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Considering,  moreover,  that  no  commercial  code  can  be  effi- 
ciently  or  usefully  constructed,  unless  it  be  preceded  by  a practi- 
cal uniformity  of  opinion  and  usage  throughout  the  commercial 
world  in  essentials,  and  unless  it  be  not  only  interpreted  but 
framed  by  merchants  themselves  ; 

Is  of  opinion  that  the  composition  of  a Code  in  the  first 
instance  is  not  indispensable  for  the  efficient  working  of  Com- 
mercial Courts  ; while,  on  the  other  hand,  the  creation  of  such 
Courts  would  greatly  tend  to  introduce  unity  both  in  the 
theory  and  practice  of  commerce,  and  would  facilitate  the 
ultimate  adoption  of  a uniform  system  of  commercial  law, 
based  on  intelligible  and  universal  princijiles,  and  capable  of 
embracing  all  the  relations  of  commerce,  whether  national 
c>r  international. 
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A BRIEF  STATEMENT 

OF  THE  PKINCIPAL 

REASONS  IN  SUPPORT  OF  THE  RESOLUTIONS 

SI^MITTED  TO  THE 


BRUSSELS  FREE  TRADE  CONGRESS 

OF 

18  5 6. 


FIRST. 


W HAT  are  the  defects  of  the  existing  sysi  em  of  administering 
justice  in  Great  Britain  and  Ireland  ; and  how  do  these 
affect  the  security  and  extension  of  commercial  transactions  ? 

In  order  that  tribunals  may  be  in  reality  courts  of  justice, 
it  is  necessary  that  their  organization  should  be  based  on  true 
principles,  and  their  administration  adapted  to  the  practical 
wants  of  society.  For  the  attainment  of  these  objects,  it  is 
desirable  in  all  cases,  but  as  regards  commercial  disputes  it  is 
essential ; 

I.  That  the  procedure  be  simple  ; such,  in  short,  that  any 
person  of  ordinary  understanding  can  comprehend  and  himself 
practise  it,  without  the  aid  of  any  professional  adviser.  * 

2.  That  the  employment  of  an  attorney  or  advocate  be 


entirely  optional  both  for  the  plaintiff  and  for  the  defendant. 

3.  That  the  procedure  in,  and  the  hearing  of,  causes  be 
rapid  ; the  delays  required,  and  allowed,  being  only  such  as 
are  essential  in  order  to  do  justice  to  the  parties,  according  to 
the  nature  of  the  case. 
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4.  That  extraordinar}^  facilities  be  given  in  cases  of  urgency 
demanding  the  immediate  intervention  of  the  Court,  whether 
for  obtaining  a decree  or  seizing  goods,  more  particularly  in 
maritime  affairs. 

5.  That  the  expenses  of  the  procedure  and  of  professional 
advice  (if  desired)  payable  by  the  litigants  be  rendered  very 
small,  and  that  court-fees  and  stamp-duties  be  either  abolish- 
ed or  reduced  to  a low  amount. 

6.  That  the  laws  of  evidence  should  be  founded  on  the 
ordinary  course  of  dealings,  and  especially  have  regard  to  the 
presumptions  of  trade  arising  out  of  the  custom  of  merchants. 

7.  That  every  effort  be  made  to  effect  an  amicable  arrange- 
ment at  the  outset  of  the  case ; and  for  this  purpose  the  judge 
should  use  the  moral  influence  and  weight  belonging  to  his 
position  and  character,  in  order  to  i^^concile  the  litigants  and 
adjust  the  matters  in  dispute  equitably. 

8.  That  the  same  Court  be  competent  to  entertain  all  the 
material  questions  which  it  may  be  necessary  directly  or 
indirectly  to  consider,  in  order  to  administer  complete  justice 
in  relation  to  the  matters  in  dispute  between  the  parties. 

9.  That  the  Court — both  of  first  resort  and  of  appeal — be 
composed  of  persons  familiar  with  the  kind  of  transactions 
out  of  which  the  disputes  arise  ; and  therefore  that  in  matters 
of  trade  the  judges  should  be  commercial  men,  so  selected  as 
to  give  the  public  every  guarantee  for  the  zeal,  intelligence, 
independence,  and  moral  dignity  of  the  tribunal. 

10.  That  complete  and  substantial  justice  be  administered 
between  the  parties  according  to  the  circumstances  of  the  case, 
without  regard  to  mere  formalities  or  technical  rules  of  judg- 
ment. 

The  enumeration  of  the  above  recpiisites  for  the  proper  con- 
stitution and  satisfactory  working  of  a Commercial  Tribunal, 
alone  suffices  to  condemn  the  administration  of  justice  in 
Great  Britain  and  Ireland,  for  the  existing  Courts  of  these 
countries  deviate  from,  and  generally  speaking  contradict 
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these  conditions.  There  are  Courts  of  Law  and  Courts  of 
Equity,  hut  for  the  merchant,  at  all  events,  there  is  no  Court  of 
Justice  , since  to  gTant  justice  only  on  the  terms  of  complying 
with  a complicated,  dilatory,  expensive,  and  uncertain  pro- 
cedure, is  in  effect  to  deny  it.  Moreover,  and  in  addition  to 
the  difficulties  of  procedure,  the  organization  of  the  British 
Courts  affords  no  adequate  guarantee  that  commercial  disputes 
will  be  judged  in  conformity  with  usages  of  trade  and  the 
requirements  of  substantial  justice. 

Some  few  changes  have  recently  be<m  made,  with  the 
a le\  icXtin^  the  evils  resulting  from  this  state  of 
things.  They  are  however  very  partial  in  their  operation ; and, 
far  from  affording  an  effectual  remedy,  S(irve  only  to  render 
more  glaring  the  extent  of  the  deficiencies  the  existence  of 
which  is  thus  admitted.  The  administration  of  bankrupts’ 
assets,  especially  as  regards  the  winding  up  of  the  affairs  of 
insolvent  companies,  is  te< lions,  expensive,  and  illusory. 

M here  disputes  arise  in  commercial  affairs  and  the  parties 
act  in  good  faith,  the  difference  is  in  general  amicably  arranged 
either  by  mutual  consent  or  by  a refeixaice  to  arbitration. 
W here,  however,  there  is  an  absence  of  good  faith,  or  a desire  to 
oppress  in  order  to  gratify  angry  feelings,  such  an  adjustment 
rarely  takes  place.  In  these  classes  of  cases,  the  want  of  an 
adequate  tribunal  is  greatly  felt.  It  is  al.,0  very  apparent  in 
relation  to  the  minor  operations  of  cfjm.nca’ce,  and  in  cases 
affecting  small  traders  ; the  administration  ( f justice  in  whose 
behalf  is  one  of  the  duties  attaching  to  wealth,  which  the  rich 
and  powerful  capitalist  owes  to  his  less  wealthy  and  more 
dependent  brethren. 

The  total  absence  in  Great  Britain  and  Ireland  of  any 
efficient  courts  for  the  administration  of  commercial  justice 
prejudices  both  national  industry  and  international  commerce. 

As  regards  the  first,  it  is  well  known  that  even  between 
England  and  Scotland,  and  between  England  and  Ireland,  the 
complexity,  dilatoriness,  and  expense  of  our  procedure,  the 
uncertainty  ofour  judgments,  and  the  difficulty  of  enforcing  their 
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execution,  present  mo.st  serious  impediments  in  the  way  of  the 
extension  of  trade  ; which  requires  not  only  mutual  confidence, 
but  the  conviction  that  good  faith  can,  in  case  of  need,  be 
enforced,  and  the  consequences  of  bad  faith  be  promptly  and 
cheaply  averteil.  The  competition,  moreover,  which  results  from 
free  trade,  renders  litigation  increasingly  burdensome  and  even 
ruinous,  through  the  loss  of  money,  of  health,  and  of  peace  of 
mind  which  it  occasions. 

The  same  evil  results  are  still  more  conspicuous  with  refer- 
ence to  international  commerce,  the  continual  extension  of 
which  is  at  once  the  inevitable  result  of  free  trade,  and  the 
indispen.sable  condition  for  the  development  of  industry  and 
the  progress  of  humanity.  All  the  difficulties  which  beset 
the  path  of  a British  subject  in  search  of  justice,  are  naturally 
felt  to  a far  greater  degree  by  the  foreigner,  who  moreover  is 
generally  obliged  to  give  security  for  costs,  often  to  a very 
large  amount.  Hence  arises  a continual  and  but  too  well- 
founded  distrust  of  the  possibility  of  obtaining  justice,  which 
is  both  highly  injurious  to  our  foreign  trade,  and  dishonouring 
to  our  national  character. 

SECONDLY. 

What  are  the  remedies  for  removing  these  evils  ; the  diffi- 
culties real  or  alleged  of  carrying  into  effect  the  required 
reforms  ; and  the  beneficial  effects  which  will  flow  from  their 
achievement  ? 

The  remedy  essentially  consists  in  establishing  Commercial 
Courts  in  all  the  great  seats  of  commercial  and  manufacturing 
industry,  and  in  conferring  an  analogous  jurisdiction  on  the 
ordinary  courts,  in  places  where  it  may  not  be  possible  or 
desirable  to  establish  such  special  tribunals. 

The  experience  of  France  during  more  than  50  years,  of 
Belgium,  and  of  other  countries,  has  established  beyond  a doubt 
both  the  possibility  of  effecting  this  reform,  and  the  great 
services  rendered  by  such  institutions  to  commerce  and  to 
society.  The  importance  of  the  Commercial  Courts,  and  the 
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confidence  reposed  in  them,  have  been  steadily  and  of  late 
years  rapidly  increasing.  This  is  conclusively  proved  by  many 
circumstances,  among  which  the  following  may  be  enumerated  : 

1.  By  the  fact  that  the  number  of  judges  and  assistant- 
judges  has  been  gradually  increased. 

2.  By  the  fact  that  since  1840,  these  Courts  in  France  are 
authorized  to  give  final  judgment  subject  to  no  appeal,  (except 
as  to  objections  for  want  of  jurisdiction)  on  all  demands  for 
sums  not  exceeding  £,60  \ instead  of  £40,  as  was  the  case  pre- 
viously to  that  date. 

3.  By  the  fact  that  the  attributions  of  the  Courts  have 
been  gradually  increasing  both  in  number  and  in  importance  ; 
as,  for  example,  by  the  recent  addition  to  their  jurisdiction  of 
all  disputes  between  partners,  these  having  until  latelv  been 
the  subject  of  compulsory  arbitration. 

4.  By  the  great  and  rapid  increase  in  the  business  of  these 
Courts.  The  number  of  new  cases  entered  for  hearing  before 
the  221  Tribunals  of  Commerce,  and  the  179  Civil  Tribunals 
invested  with  commercial  jurisdiction  in  France,  was,  for  the 
years  ending. 

The  31st  December  18.51,  . . . 138,898 

„ 1852,  . . . 142,670 

„ 1853,  . . . 156,922 

„ 1854,  . . . 196,191 

thus  showing  an  increase  in  1854,  as  compared  with  1853,  of 
25  per  cent ; and  as  compared  with  1851,  of  41  per  cent.  Of 
the  196,191  cases  entered  in  1854,  169,991  were  carried  before 
Tribunals  of  Commerce,  and  26,200  before  Civil  Tribunals  in- 
vested with  a commercial  jurisdiction.  Besides  these  new 
cases,  there  were  in  1854,  10,282  old  ones;  of  which  7,711 
were  cases  remaining  over  from  1853  ; and  2,571  were  again 
set  down  for  hearing  after  having  been  regarded  as  disposed  of 
in  the  previous  years. 

The  toregoing  sLatement  does  not  include  the  numerous  and 
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important  cases  which  come  before  these  Courts  by  virtue  of 
their  jurisdiction  in  cases  of  Benkruptcy. 

Of  these  206,473  commercial  cases  set  down  for  hearing, 

^97A99  (nearly  96  per  cent.)  were  disposed  of  on  the  31st  of 
December,  1854. 

In  1854)  the  Tribunal  of  Commerce  for  the  department  of 
the  Seine,  sitting  at  Paris,  alone  entertained,  exclusive  of 

bankruptcies,  S3>^^3  causes;  and  disposed  of  53,055,  nearly 
99  per  cent. 

See  the  Compte  General  de  ^Administration  de  la  Justice 
civile  et  commerciale  en  France  pendant  rannt%  1854,  presente 
a Sa  Majestd  Imperiale  par  le  Garde  des  Sceaux,  Ministre  de 
la  Justice.  Paris,  1856. 


5.  By  the  facts,  that  in  a large  proportion  of  the  cases  sub- 
mitted to  these  Courts,  judgment  is  allowed  to  go  by  default 
fin  the  proportion  of  nearly  2 to  i for  1854);  that  in  very 
many  actions  no  defence  is  offered,  but  the  defendants  merelv 
ask  time  for  payment ; and  lastly,  that  by  far  the  gi’eatest 
number  of  cases  consist  of  demands  for  sums  below  £60  (in 
1854  the  proportion  of  such  cases  was  70  per  cent  of  all  those 
in  which  judgment  was  given,  either  after  debate  or  by  de- 
fault);— thus  clearly  proving  the  great  importance  of  such 
Courts,  especially  to  small  traders,  and  generally  to  tho.se  who 
have  the  greatest  need  of  prompt  and  cheap  justice  in  a com- 
mercial community. 

In  order  to  render  Commercial  Courts  thoroughly  efficient, 
it  is  essential  that  the  following  conditions  should  be  fulfilled 
namelv  ; 

V 

1.  That  the  judges  should  be  bankers,  merchants,  or  other 
persons  practically  skilled  in  commercial  affairs,  and  elected 
out  of  a larger  body  similarly  constituted,  who  would  there- 
fore, in  the  exercise  of  their  functions,  enjoy  the  respect  and 
confidence  of  the  mercantile  world  at  home  and  abroad. 

2.  That  the  functions  of  these  judges  slmuld  be  purelv 
honorarv. 

t 
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3.  That  the  jurisdiction  of  the  Court  should  be  sufficiently 
extensive,  and  defined  in  a manner  at  once  simple  and  com- 
prehensive, so  as  to  embrace  all  disput<3s  of  a commercial 
nature,  whether  arising  out  of  trade  by  sea,  or  by  land. 

4.  That  the  procedure  and  pleadings  should  be  extremely 
simple  and  cheap  ; the  expenses  of  the  Court  being  mainly 
paid  not  out  of  fees  or  stamp-duties,  but  by  taxation  levied  on 
the  district  which  benefits  by  such  a judicature,  the  very 
existence  of  which  tends  to  prevent  unjust  litigation,  and 
therefore  effects  not  merely  or  even  chiefiy  the  few  who  do 
enter  its  precincts,  but  the  many  who  do  not. 

5.  That  the  employment  of  attorneys  or  barristers  should 
be  purely  optional ; their  services  to  be  remunerated  by  the 
party  retaining  them. 

6.  That  the  Court  should  not  be  bound  by  any  technical 
rules  of  evidence,  or  to  re<piire  an  oath  from  any  of  the  parties 
or  their  witnesses  ; but  should  be  permitted  to  decide  in  con- 
formity with  the  dictates  of  its  own  judgment  and  the  usages 
of  trade. 


7.  That  the  Court  should  sit  all  the  year  round,  and  the 
causes  be  disposed  of  as  rapidly  as  the  nature  of  the  cases  will 
permit ; and  that  special  facilities  be  given  for  the  prompt 
hearing  of  maritime  causes  and  other  affairs  requiring  celerity. 

8.  That  in  commercial  cases  where  the  plaintiffs  are  foreign- 
ers, they  should  not  be  obliged  to  give  security  for  costs  to  the 
defendants. 

9.  That  the  Court  should  have  full  power  to  give  judgment 
accordinsfto  the  substantial  merits  of  the  case,  either  on  hear- 
ing  the  parties,  or  by  the  aid  of  special  referees  or  experts  ap- 
pointed to  examine  and  report  upon  the  cause,  or  otherwise  as 
the  Court  may  think  fit. 

10.  That  the  judgment  of  the  Court  should  be  definitive 
as  to  all  demands  below  a fixed  amount,  (in  France  the  limit 
is  £60) ; and  that  in  actions  for  sums  exceeding  this  amount, 
the  Court  should  have  the  power  of  ordering  the  immediate 
execution  of  its  judgment  notwithstanding  the  appeal,  with  or 


15 


Avithout  obliging  the  plaintiff  to  give  security,  as  the  circum- 
stances of  the  case  may  require. 

II.  That  the  appeal  from  the  decisions  of  these  Courts 
should  be  made  to  Courts  similarly  constituted,  presided  over 
by  the  same  kind  of  judges,  governed  by  the  same  rules  of 
procedure,  and  animated  by  the  same  spirit.  In  short,  the 
appeal  f rom  a commercial  court  should  be  to  a commercial 
court ; and  not  to  a court  so  essentially  different,  and  even 
opposite  in  its  nature,  as  must  be  an  ordinary  civil  tribunal 

V 

presided  over  by  judges  familiar  only  Avith  the  text  of  the 
AVTitten  laAA's,  but  unacquainted  AA'ith  the  usages  of  commerce, 
and  incapable  of  appreciating  the  progress  of  its  principles  and 
the  variations  of  its  practice.  The  necessary  guarantees  for 
the  efficiency  of  such  a Tribunal  for  Commercial  Appeals 
may  be  obtained  without  any  serious  difficulties  ; and  in  the 
course  of  a feAv  years  the  Court  Avould  naturally  be  presided 
over  by  the  ex-presidents  of  the  primar}"  tribunals.  In  the  ex- 
isting state  of  the  laAv,  perhaps  it  might  be  insisted  that  there 
should  be  a final  appeal  to  one  of  the  higher  civil  tribunals  ; 
but  such  appeals  AA^ouid  in  all  probability  rarely  occur  under 
the  arrangements  above  described. 

The  French  Tribunals  of  Commerce  have  realized  the  fore- 
going conditions  to  a very  remarkable  degree  ; though,  in  some 
important  respects,  they  appear  to  admit  of  improA’ements. 
Their  principal  defects  arise  from  the  circumstance,  that  they 
Avere  created  and  organized  at  a period  Avhen,  on  the  one  hand, 
the  true  nature  of  industry  and  the  just  social  position  of  its 
chiefs  Avere  very  imperfectly  appreciated  ; Avhile,  on  the  other 
hand,  the  older  elements  of  society  still  retained  much  of  that 
prestige  Avhich  they  liaA'e  noAv  justly  lost,  or  are  fast  losing. 
Hence,  the  subjection  of  the  commercial  to  the  Jerfcd  element 
in  the  existing  system  of  Tribunals  of  Commerce,  even  in  France, 
whereby  their  true  character  is  profoundly  vitiated  and  their 
usefulness  proportionably  impaired.  This  abnormal  condition 
manifests  itself  chiefly  in  tAA^o  Avays. 
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I.  The  ‘ Code  de  Commerce/  so  often  held  up  as  a model  of 
perfection  and  proposed  as  an  object  of  imitation  by  all  nations, 
does  not  in  reality  merit  such  exaggerated  praise.  It  was  es- 
sentially the  production  not  of  commercial  men — who  alone 
are  competent  either  to  construct  such  a code  or  to  interpret 
it — but  of  advocates,  able  men  no  doubt,  but  profoundly  imbued 
with  the  ideas,  the  prejudices,  and  the  habits  of  their  profession. 
Lawyers  also  have  been  its  authorized  interpreters  ; and  this, 
though  unfortunate,  was  at  least  consistent,  for  a code  con- 
structed by  advocates  must  necessarily  be  framed  with  reference 
to  their  views  and  their  habits  of  interpretation  ; whereas,  in 
order  to  construct  a true  Commercial  Code — that  is  to  say  a 
code  for  commercial  men— it  must  be  made  hy  commercial 
men.  In  judging  of  the  merits  of  any  given  code — and  indeed 
generally  of  the  necessity  for  having  any  Commercial  Code — 
it  should  be  always  borne  in  mind  that  commercial  law  is  essen- 
tially based  on  commercial  usage,  and  that  the  only  function 
of  the  former  is  to  systematize  the  latter.  This  truth  was  felt 
and  acted  upon  in  an  eminent  degree  by  the  great  Lord  Mans- 
field, the  founder  of  commercial  jurisprudence  in  England. 
His  successors,  however,  distinguished  as  they  have  been,  have 
unfortunately  lost  sight  of  this  fundamental  principle  ; and, 
Avhile  imagining  that  they  were  improving  the  law  of  commerce, 
have  in  fact  perverted  and  injured  it,  by  introducing  technical 
subtleties  and  metaphysical  distinctions  profoundly  foreign  to 
its  true  character  and  objects.  The  same  remark  applies  to 
the  French  '‘Code  de  Commerce,”although  the  existence  of  the 
Tribunals  of  Commerce,  and  the  deference  which  the  Civil 
Courts  of  Appeal  and  especially  the  Supreme  Court,  have  for 
their  judgments,  practically  diminishes  much  of  the  evil,  which, 
without  the  pressure  of  public  opinion  re])resented  by  its  best 
organs,  would  otherwise  result  from  such  a state  of  the  law. 

The  vaunted  simplicity  of  this  Code  is  in  great  part  illusory, 
for  it  is  now  overloaded  with  commentaries,  the  inevitable 
result  of  appeals  to  Civil  Courts  technically  construing  rules 
of  law  framed  bv  legists.  The  decisions  of  the  Tribunals  of 


Commerce  are  besides  made  the  subject  of  legal  reports  ; and 
the  difficulties  of  mastering  the  written  commercial  law  of 
France  have  now  become  such  as  must  inevitably  alarm 
merchants,  and  deter  all  but  the  most  devoted  and  enlightened 
from  undertaking  the  functions  of  commercial  judges  under 
a system  so  administered.  Moreover,  this  Code  is  now,  in 
numerous  and  most  important  respects,  a dead  letter  ; and 
would — if  the  public  opinion  of  the  commercial  world  did  not 
control  its  operation — even  defeat  substantial  justice,  as  it 
does  in  fact  not  unfrequently  render  its  application  difficult. 
The  facts  which  constituted,  and  rules  which  guided  commer- 
cial transactions,  when  the  Code  was  framed,  either  no  longer 
exist  or  are  gi’eatly  modified  in  consequence  of  the  develop- 
ment of  industrial  enterprise.  The  commercial  world  of  1856 
is  essentially  different  from  that  of  1 807  ; and  the  legal  system 
which  ties  down  the  merchant  and  the  judge  to  the  Code  of 
1807,  subverts  the  order  and  checks  the  progress  of  the  com- 
mercial jurisprudence  of  1856. 

2.  Closely  connected  with  this  system  of  codification,  is  the 
institution  of  civil  tribunals  as  Courts  of  Aj3peal  in  commercial 
cases.  On  the  one  hand,  the  existence  of  a stereotyped  Code 
makes  the  intervention  of  a purely  legal  court  of  appeal  seem 
natural  and  even  necessary  ; on  the  other  hand,  the  continual 
superintendence  of  the  civil  court  gives  a factitious  importance 
to  the  Code,  which  seems  to  regulate  everything,  and  en- 
courages a misplaced  and  in*ational  feeling  of  presumed  su- 
periority of  the  legal  over  the  commercial  judges.  If  there 
were  either  no  formal  Code  of  Commerce,  or  at  least  one 
sufficiently  short  in  its  compass  and  simple  in  its  structure, 
the  propriety  of  assigning  to  a commercial  court  the  jurisdic- 
tion over  appeals  would  be  incontestable  ; and,  on  the  other 
hand,  if  the  Court  of  Appeal  were  presided  over  by  merchants, 
the  Code  would  be  appreciated  at  its  real  value,  and  not  esti- 
mated in  a way  which  it  does  not  and  cannot  merit.  The 
difference  between  the  Tribunal  of  Commerce  and  the  Court 
of  Appeal  in  France  is  strikingly  shown  by  the  delays  which 
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occur  in  the  cases  of  apjjeal  to  the  Imperial  Courts  from  the 
decisions  of  the  commercial  tribunals.  Thus  for  the  year 
1854,  out  of  54,613  cases  submitted  to  the  Tribunal  of  Com- 
merce at  Paris,  there  remained  on  the  3iKt  of  December  558 
cases  unheard  (little  more  than  i per  cent.);  whereas  of  the  875 
commercial  appeals  from  the  same  tribunal  to  the  Imperial 

Court,  279  cases  remained  unheard  at  the  same  date  (33  per 
cent.). 

Every  change  winch  involves  principles  of  great  importance 
has  to  encounter  some  real  difficulties  and  many  pretended 
objections.  It  is  necessary  to  consider  both  the  one  and  the 
other  ; always  remembering  that  a difficulty  is  not  an  iinpossi- 
bility,  and  that  the  objections  alleged  to  stand  in  the  way  of 
useful  projects,  when  rightly  appreciated,  generally  tend  to 
fortify  a good  cause,  and  to  place  in  a stronger  light  its  real 
nature  and  essential  conditions. 

I.  It  is  frequently  objected  that  the  absence  of  a system- 
atized Code  in  England  renders  the  creation  of  Commercial 
Courts  impossible  until  such  a code  be  framed.  It  is  therefore 
urged  that  the  public  attention,  and  the  consideration  of  the 
legislature,  should  be  directed  to  the  latt(3r  object  in  the  first 
instance.  There  are,  however,  the  strongest  grounds  for  be- 
lie\'ing  that  this  view  is  founded  in  error,  and  that  its  ten- 
dency is  injurious ; not  only  because  it  tends  needlessly  to 
postpone  the  establishment  of  these  invaluable  institutions, 
but  because  it  defeats  its  own  object,  and  directly  prevents  the 
attainment  of  the  very  end  it  proposes.  It  is  most  important 
to  bear  in  mind  that  the  true  commercial  law  in  all  countries 
and  at  all  epochs  has  been  the  creation  of  the  commercial 
mind.  Lawyers  have  systematized  it  ; but,  except  when  acting 
simply  as  the  organs  of  commercial  opinion,  they  have  rarely 
improved  it,  either  as  legislators  or  int€*rpreters.  In  Great 
Britain  and  Ireland,  although  the  commercial  law  is  not  re- 
duced to  a code,  it  nevertheless  possesses  a great  degree  both 
of  fixity  and  of  unity.  Its  fundamental  j)rinciples  are  clearly 
and  accurately  set  forth  in  a small  number  of  text  books  of 
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high  authority,  in  which  they  may  be  studied  by  merchants, 
with  an  expenditure  of  time  and  labour  certainly  not  greater 
than  is  now  requisite  in  France  for  the  comprehension  of  a 
Code  of  Commercial  Law  already  overloaded  with  decisions 
and  commentaries.  In  order  to  understand  the  true  remedy 
for  the  existing  evils  in  our  judicial  system  which  all  mer- 
chants deplore,  it  is  necessary  to  appreciate  their  real  source 
and  exact  nature.  These  consist  in  that  perpetual  subjection 
of  the  commercial  to  the  legal  mind,  which  pervades  the  entire 
system  of  administering  justice  in  England,  and  which — as 
already  pointed  out — even  in  France  impairs  the  efficiency  of 
the  Tribunals  of  Commerce,  so  admirable  in  their  general 
organization  and  working.  Not  only  the  administration  of 
the  law,  but  the  principles  of  the  law,  are  profoundly  tainted 
by  this  subordination  of  realities  to  abstractions.  A code 
framed  by  lawyers  may  be  a system  more  or  less  imperfect  of 
laws  relating  to  commerce,  but  it  can  never  be  a code  for 
mercantile  men — a true  Commercial  Code  —either  as  regards 
its  general  conception  or  its  details.  In  a code  so  constructed, 
the  supremacy  of  the  legal  over  the  commercial  mind  must 
remain,  and  its  consequences  must  inevitably  be  felt.  Practi- 
cally it  would  matter  little  to  commerce  whether  the  system 
were  reduced  to  such  a code,  or  remained  as  it  is,  collected  in 
text  books  from  a variety  of  sources  ; for  to  systematize  error 
is  merely  to  give  it  new  life  and  force.  The  real  remedy  for 
the  existing  evils  consists  in  creating,  or  more  truly  developing 
a vigorous  and  sound  public  opinion  in  the  commercial  world, 
as  constituting  in  our  times  the  indispensable  basis  of  all 
progress. 

To  effect  this,  it  is  essential  that  an  adequate  provision 
should  be  made  for  the  free  discussion  of  opinions  and  the 
habitual  expression  of  thought  in  the  commercial  world, 
through  its  most  devoted  and  intelligent  members.  This 
would,  it  is  believed,  be  completely  accomplished  by  the 
creation  of  Commercial  Courts  in  the  principal  cities  of  Great 
Britain  and  Ireland.  From  the  habitual  action  of  these  Courts 


upon  mercantile  affairs,  and  from  the  mutual  relations  which 
common  interest  and  sympathies  would  develop  between  them, 
there  would  spring  up  gradually  but  surely  the  requisite 
unity  of  thought  and  concert  in  action.  The  influence  of 
Commercial  Courts  would  not  be  long  in  extending  itself  to 
our  commercial  relations  with  foreign  countries  ; and  thus 
many  difiiculties,  now  insurmountable,  would  be  solved  by  the 
combined  intelligence  of  men  acting  as  judges,  in  relation  to 
those  affairs  which  they  daily  administer,  and  which  they 
alone  understand.  Uniformity  in  mercantile  law  can  never  be 
usefully  effected  by  mere  acts  of  the  legislature.  It  must  at  all 
events  repose  on  a pre-existing  foundation  of  public  opinion 
and  mercantile  usage.  This  will  be  laid  not  only  more  solidly 
but  more  rapidly  by  the  creation  of  commercial  tribunals, 
than  by  any  premature  attempts  to  regulate  by  law,  that 
which  properly  belongs  to  the  sphere  of  ideas  and  of  habits. 
Their  institution  would  be  productive  of  other  most  important 
effects,  as  regards  not  only  industry  but  society  in  general.  By 
raising  mercantile  men  to  their  true  position,  it  would  call 
forth  in  them  a just  sentiment  of  their  dignity  and  moral 
responsibility,  as  the  real  administrators  and  governors  of 
commerckd  indiistry  ; thus  at  once  tending  to  diminish  the 
baneful  ascendency  of  that  mercenary  spirit  which  regards 
trade  as  being  the  road  to  fortune  only,  and  turning  merchants 
from  the  too  exclusive  pursuit  of  parliamentary  distinction  to 
the  not  less  useful  and  ennobling  functions  which  lie  within 
their  habitual  sphere  of  action. 

2.  It  is  also  objected,  that  the  principal  bankers  and  mer- 
chants are  too  much  occupied  to  admit  of  their  sitting  as 
commercial  judges.  The  experience  of  France  and  Belgium 
refutes  this  objection  ; although  there  is  unfortunately  no 
doubt  that  the  defects  above  pointed  out  in  the  existing 
Tribunals  of  Commerce,  do  in  some  measure  deter  men,  already 
fully  employed,  from  embracing  functions  the  discharge  of 
which  is  rendered  needlessly  onerous.  But  the  required  re- 
forms would  diminish  the  force  of  this  difficulty,  and 
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ultimately  remove  it  altogether.  The  progress  of  industry,  and 
a growing  sense  of  the  real  position  of  the  Capitalist,  will 
render  it  increasingly  easy  to  find  judges  worthy  to  preside 
over  commercial  tribunals.  As  trade  and  manufactures  ad- 
vance towards  their  normal  state,  the  tendency  to  perpetuate 
established  houses — already  evident  in  the  case  of  many  great 
banking,  commercial,  and  manufacturing  firms — will  in- 
crease ; and  the  partners  will  be  able  to  aiTange  their 
business  in  such  a way  as  wdll  enable  some  of  them,  without 
serious  or  even  any  injury  to  their  private  affairs,  to  undertake 
functions  in  themselves  highly  honourable,  most  conducive  to  the 
prosperity  of  commerce,  and  constituting  a principal  part  of 
those  duties  which  the  possessors  of  large  capital  owe  to  their 
less  favoured  brethren. 


HENRY  DIX  HUTTON 


Paris,  15th  Septenibc]’,  185G. 


ADDRESS 


PREPAHED  FOR  THE  CONSIDERATION  OF  THE 

BRUSSELS  FREE  TRADE  CONGRESS 

OF  1856. 


Gentlemen, 

The  subject  on  which  I have  the  honour  of  addressing 
you  falls  entirely  within  the  programme  which  has  been  traced 
for  us  by  the  committee  of  organization  ; for,  among  the 
“ obstacles  which  impede  the  extension  of  our  commercial 
relations,”  there  are  none  whose  existence  is  more  easily 
proved,  or  whose  results  are  more  deplorable  than  those  de- 
fects which  unhappily  prevail  in  the  system  of  administering 
justice  in  Great  Britain  and  Ireland.  These  are,  indeed, 
among  the  last,  but  they  must  also  be  reckoned  among  the 
most  serious  of  the  obstacles  which  deprive  us  of  the  full 
enjoyment  of  that  commercial  liberty  for  which  England  has 
pre-eminently  and  nobly  struggled.  The  association  which  I 
have  the  honour  of  representing,  gentlemen,  at  your  Congress, 
is  composed  of  merchants,  manufacturers,  and  bankers,  who, 
convinced  of  the  extent  and  gravity  of  the  evils  which 
flow  from  such  a state  of  things,  have  united  in  order  to  dis- 
cover and  put  in  practice  the  best  mode  of  terminating  this 
system,  at  once  so  disastrous  and  so  disgraceful.  We  believe, 
gentlemen,  that  the  sympathies  which  such  a task  must  elicit 
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will  be  as  extended  as  are  our  commercial  relations,  as  pro- 
found as  your  attachment  to  the  cause  of  free-trade  and  your 
sentiments  of  duty  ; for,  to  reform  the  administration  of 
commercial  justice  means  nothing  less  than  to  introduce  unity 
into  the  ideas,  harmony  into  the  feelings,  and  union  into  the 
acts  of  the  commercial  world.  I will  endeavour  to  render 
my  statement  as  short  as  possible,  always  keeping  to  facts  and 
principles,  which — unless,  indeed,  they  are  pure  abstractions — 
are  simply  general  facts,  facts  regarded  from  a general  point 
of  view.  I beg  leave,  however,  to  make  two  preliminary 
observations,  which,  although  general  in  their  nature,  are 
peculiarly  applicable  to  our  subject. 

In  the  first  place,  I would  remark  that  frankness  is  for  us 
not  merely  a privilege  but  a duty.  Myself  an  advocate,  I 
feel  naturally  disposed  to  show  all  the  respect  which  is  due 
to  the  class  to  which  I have  the  honour  to  belong,  by  reason 
of  the  eminent  services  which  in  times  past  it  has  rendered 
both  to  the  cause  of  order,  and  to  that  of  progress.  There- 
fore, if  I speak  in  a manner  which  may  seem  severe,  it  will 
be  understood,  I hope,  that  I refer  not  to  the  men,  but  to  the 
system.  I as  little  desire  to  exaggerate  as  I do  to  extenuate, 
but  we  should  place  truth  before  honour,  or  rather  we  should 
place  our  honour  in  seeking  truth  and  in  declaring  it.  Patri- 
otism and  esprit  cU  corps  are  principles  at  once  useful  and 
noble,  but  they  should  be  bonds  to  attach  us  to  the  true  and 
the  good,  and  not  chains  to  bind  us  to  falsehood  and  preju- 
dice. It  is  not  only  more  useful  to  society,  but  also  more 
honourable  to  the  class  which  is  itself  open  to  censure,  to 
confess  openly  and  without  reserve  the  faults  it  really  has,  in 
order  that  the  true  remedy  may  be  found  for  them.  Let  us 
then  be  conciliating  in  word  and  in  deed,  but  in  principle  let 
us  be  inflexible.  The  real  cause  of  the  slowness  of  my  pro- 
fession in  adopting  this  course  lies,  I believe,  not  merely  in 
class  interests,  but  still  more  in  class  ideas,  class  feelings,  and 
class  habits.  These  are  the  fertile  sources  of  error  in  all  de- 
partments of  social  life.  I hope  that  I may  be  permitted, 
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therefore,  to  give  a proof  of  my  sincerity,  by  mentioning  with 
considerable  frankness  those  defects,  which,  as  it  seems  to  me, 
now  affect  the  commercial  classes,  and  prevent  them  from 
taking  that  position  in  the  modern  world  which  they  are 
called  upon  to  do,  alike  by  their  interest  and  their  duty.  At 
an  earlier,  and  indeed  not  very  remote  period  of  the  world’s 
history,  the  legal  classes  marched  in  the  vanguard  of  society. 
The  supremacy  of  the  legal  spirit — closely  allied  to  that  of 
the  military  and  feudal  spirit — not  only  did  not  then  pro- 
duce the  serious  evils  which  now  flow  from  it,  but  was  in  some 
respects  better  fitted  to  perform  those  indispensable  social 
functions,  the  complete  fulfilment  of  vdiich  is  reserved  for 
Industry  and  its  leaders,  but  which  the  subordinate  political 
and  social  position,  the  imperfect  education  and  incomplete 
morality  of  the  industrial  classes,  have  long  prevented,  and 
still  in  some  measure  do  prevent  them  from  fulfilling.  All 
social  philosophy  requires  a just  appreciation  of  the  history 
of  the  subject  of  which  it  treats,  and  every  true  historical 
estimate  must  be  profoundly  relative,  taking  into  account  the 
altered  position  of  ancient  elements,  the  growth  of  modem 
ones,  and  the  changes  which  result  from  the  mutual  action 
and  reaction  of  the  old  and  new.  The?  system  which  pro- 
tected the  infancy  of  commerce,  and  aided  the  progress  of  its 
youth,  becomes  a burden  and  an  obstacle  now  that  it  enters 
upon  its  maturity.  War  yields  its  place  and  its  honours  to 
Industry.  In  Europe  war  is  now  carried  on  mainly,  if 
not  altogether,  to  protect  the  weak  against  the  strong  ; that  is 
to  say,  we  wage  war  in  order  to  extinguish  war.  In  like 
manner,  the  ideas  and  the  habits  of  litigation  inherited  from 
an  ancient  order  of  society,  must  give  place  to  a more  pacific 
and  a more  rational  mode  of  settling  our  differences  ; one,  in 
short,  in  harmony  with  the  views,  the  feiilings,  and  the  man- 
ners of  modem  society.  It  is  an  indisputable  and  important 
trath,  that  no  class  can  pursue  a course  injurious  to  the  inter- 
ests of  the  community,  without  injuring  itself  even  more  than 
it  does  others.  The  true  mission,  therefore,  of  the  legal  class 
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in  the  present  day  is,  I believe,  gentlemen,  that  of  aiding  in 
the  difficult  task  of  simiMfyiwj  the  Imv,  and  of  bringing  the 
administration  of  justice  into  harmony  v/dh  the  actual 
management  of  business.  In  order  to  do  this,  it  is  indispen- 
sable that  we  should  ourselves  experience  the  influence  of  the 
commercial  spirit.  But  I must  add,  that  the  influence  of  our 
ancient  habits  is  so  potent,  that  we  may,  as  I shall  have 
occasion  to  point  out  hereafter,  easily  deceive  ourselves  as  to 
1 the  right  mode  of  accomplishing  these  reforms,  even  when 

I y animated  by  the  sincerest  desire  to  aid  in  effecting  them. 

I The  second  preliminary  observation  which  I wish  to  make 

: is  this  : — In  order  to  estimate,  at  its  real  value,  the  import- 

ance of  a complete  regeneration  of  our  judicial  system  with 
respect  to  commercial  transactions,  is  it  necessary  to  consider 
not  the  extent  of  our  commerce  only,  but  also  its  true  social 
position  in  our  day,  as  constituting  an  integral  portion  of  that 
Industrial  System  which  is  as  truly  the  basis  and  vital  princi- 
, pie  of  the  modem  world,  as  the  military  system  was  that  of 

the  world  of  antiquity  and  the  middle  ages.  Industry,  in  its 
four  great  departments,  agriculture,  manufactures,  commerce, 
and  banking,  no  longer  occupies  that  subordinate  position  it 
once  had.  Now  it  extends  everywhere,  and  aspires  to  become 
everything.  But,  strange  to  say,  it  does  not  yet  aspire — not 
at  least  in  the  degree  that  it  might  and  ought  to  do-  —to  fulfil 
a function  wliich  lies  entirely  within  its  sphere,  and  which  at 
once  affects  its  deepest  interests,  and  its  most  serious  duties. 

I This  function  is  thed  of  sitting  in  judgment  upon  those  affairs 

which  it  daily  and  hmirly  admin  isters.  What  we  have  to 
consider  therefore,  gentlemen,  is  nothing  less  than  the  best 
and  speediest  method  of  terminating  that  deplorable  and 
irrational  division  which  in  the  nineteenth  century  separates 
our  theory  from  our  practice,  our  mode  of  mamiging  indus- 
trial affairs,  and  our  mode  of  judging  these  same  affairs.  In 
I order  to  accomplish  this  gi’eat  object,  it  is  essential  that  mer- 

cantile men  should  cast  off  the  yoke  by  which  the  legal  spirit 
weighs  down  the  commercial  spirit.  But  fur  this  purpose, 
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permit  me  to  say  that  they  must  understand  and  submit  not 
only  to  tlie  material,  but  also,  and  above  all,  to  the  moral  and 
intellectual  conditions  of  the  problem.  In  other  words,  the 
comni6rcial  world,  and  especially  its  chiefs,  must  endeavour 
earnestly  to  acquire  larger  views,  and  to  cultivate  more  ele- 
vated and  generous  sentiments  respecting  the  import  and  true 
character  of  industrial  pursuits.  The  smallest  social  problem, 
purely  material  as  it  may  at  first  sight  appear,  presents,  never- 
theless, its  moral  aspects  ; and  much  more  is  this  the  case 
when  we  are  treating  of  a reform  which  in  its  principle  ex- 
tends to  all  the  relations  of  industrial  life. 

It  is  impossible  to  understand  the  faults  of  any  system 
unless  we  first  form  an  exact  idea  of  the  cpialities  which  should 
belong  to  it  in  its  normal  state.  As  regards  the  judicial  sys- 
tem ; these  concern,  first,  the  Law  itself ; next,  the  Organization 
of  the  tribunal  ; and  lastly,  the  Procedure. 

The  true  Commercial  Law  is  made  not  only  for,  but  also  bv, 
merchants.  It  is,  in  fact,  a social  product,  the  gradual  result  of 
commercial  experience  and  commercial  thoi  ight,  habitually  work- 
ing in  the  sphere  of  their  daily  interests.  The  great  jurists  of 
former  times  were  intimately  convinced  of  this  truth  ; and  if  the 
names  of  L’Hospital  in  France,  and  IVIansfield  in  England,  are 
destined  to  remain  for  ever  upon  the  roll  of  the  benefactors  of 
humanity,  it  is  mainly  because  they  deeply  felt  that  the  law 
and  the  bench  should  be  little  else  than  the  intelligent  organs 
of  commercial  thought.  Besides,  we  must  not  forget  that  the 
principal  defects  of  the  legal  system  exist(;d  then  just  as  now  ; 
but  their  results  were  less  serious  at  a time  when  commerce 
was  comparatively  small,  and  their  evils  were  mitigated  in 
practice  by  the  great  personal  eminence  of  the  legal  chiefs  who 
then  presided.  The  legal  element  was  once  progressive  ; now, 
unfortunately  for  society  and  for  itself,  it  is  no  longer  so  as  a 
whole,  but,  on  the  contrary,  increasingly  becomes  an  obstacle 
to  progress,  and  a fertile  source  of  disorder  in  the  mercantile 
world. 

This  difference  between  the  state  of  the  law  and  of  judicial 
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administration,  formerly  and  now,  becomes  apparent  when  we 
contrast  the  ancient  with  the  modern  decisions,  in  which  last 
we  perceive  an  ever-increasing  tendency  to  subordinate  re- 
alities to  fictions,  and  to  place  mere  metaphysical  abstractions 
in  the  place  of  those  principles  which,  in  fact,  guide  the 
practice  of  the  commercial  world.  Such,  gentlemen,  are  the 
inevitable  results  of  the  unhappy  separation  which  now  sub- 
sists between  theory  and  practice.  I will  offer  to  your  con- 
sideration one  example  (chosen  among  a thousand  others  like 
it),  as  a practical  illustration  of  what  I mean.  I have  selected 
it,  both  because  the  e\dls  engendered  by  it  have  frequently 
struck  myself  as  a professional  observer,  and  still  more  on 
account  of  the  confirmation  which  this  view  receives  from  the 
testimony  of  the  manufacturing  and  commercial  classes,  who 
suffer  from  its  operation.  We  all  know  that  agreements  relating 
to  the  manufacture  and  sale  of  the  most  important  articles  on 
an  extensive  scale,  are  frequently  reduced  to  vTiting,  and  we  also 
know  that  it  very  often  happens  that  in  the  course  of 
carrying  out  the  business  it  becomes  necessary  to  vary  the  con- 
tract, sometimes  in  minor,  sometimes  in  important  particulars. 
Now,  as  the  law  stands,  there  is  generally  in  such  cases  the 
greatest  possible  difficulty  in  enforcing  judicially  the  bona  fide 
intention  of  the  parties,  and  compelling  the  performance  of 
the  real  contract  between  the  parties,  when  one  of  them  is 
disposed  to  evade  its  obligations.  This  difficulty  arises  in  a 
great  measure  from  the  technical  rules  of  construction,  and 
the  equally  technical  rules  of  evidence,  which  the  law  sanc- 
tions ; but  it  is  also  important  to  observe  that  it  is  especially  in 
such  instances  that  the  practised  intelligence  of  the  manufac- 
turer and  the  merchant  is  most  needed,  because  it  is  best  able 
to  discriminate  between  cases  of  mere  misapjjrehension  and 
those  of  mala  fides.  The  law,  as  it  now  stands,  in  such  cases — 
not,  I fear,  of  unfrequent  occurrence — enables  the  fraudulent 
contractor  to  evade  the  consequences  of  his  own  deliberate  acts. 
Such  are  the  effects  of  British  injustice,  checking  manufac- 
tures, obstructing  trade,  and,  lastly,  degrading  British  character. 
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I’here  is  but  one  remedy  for  these  evils,  and  that  consists  in 
promptly  establishing  the  nonnal  state,  confiding  the  charge 
of  judging  commercial  affairs  to  those  who  have  the  dady 
management  of  them,  that  is  to  say,  to  the  commercial  world 
itself,  lepiesentetl  by  its  most  estimable,  most  intelligent,  and 
most  devoted  members. 

In  every  system,  be  it  good  or  bad,  a certain  relation  always 
sidjsists  between  the  organisation  and  the  functions  ; and  thus, 
gentlemen,  I am  sony  to  be  obliged  to  fell  you,  that  there  is 
a perfect  harmony  between  the  legal  spirit  which  has  dominion 
over  commerce,  and  the  Judicial  Organization  destined  to  apply 
it.  W ith  us,  cases  of  bankruptcy — especially  as  regards  part- 
nerships and  joint-stock  companies — are  conducted  most 
unsatisfactorily ; so  much  so,  that  I believe  merchants  generally 
consider  a very  indifferent  arrangement  preferalde  to  the  best 
result  which  could  be  expected  from  legal  proceedings  in  the 
Banknipt  Courts,  or  under  the  Winding-up  Acts.  In  these 
cases,  we  continually  perceive  that  the  1 .ankrupt  law  for  the 
admini.stiation  of  assets,  though  ostensibly  made  for  commerce, 
assuredly  was  not  made  by  commercial  nnm,  or  for  their  use. 

1 01  example,  tne  case  of  the  Tipperary  Bank,  now  dragging 
its  slow  length  along  in  the  Irish  Court  of  Chanceiy,  was  coni^ 
menccd  by  a series  of  legal  arguments  bcXS(;d  upon  fifty  distinct 
affidavits,  made  by  as  many  English  shareholders,  represented 
by  a numerous  and  distinguished  bar.  These  discussions  have 
already  occupied  at  least  ten  days  in  open  court,  before  two 
different  judges ; and  they  may,  and  probably  will,  be  continued 
before  another  judge  of  appeal,  terminating  only  with  the 
House  of  Lords.  I must  add,  that  these  legal  discussions  fonn 
but  an  episode  in  this  great  law  suit ; that  all  the  cases  of 
tlicse  fifty  shareholders  were,  with  a single  exception,  essentially 
the  same  ; and  finally,  that  all  this  is  going  on  in  the  nine- 
teenth century,  and  under  a vefurmed  system,  for  as  such  the 
\\  inding-up  Acts  were  held  forth  to  the  pul  die.  If  time  per- 
niitied  genthunen,  it  would  hv  ea.sy  to  multiply  such  examples 
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of  judicial  mal-administration,  with  respect  to  .salvage  claims, 
patents,  and,  indeed,  every  species  of  industrial  transaction.s. 

Let  us  now  pass  to  the  Procedure.  What  are  the  (jualities 
which  characterise  a good  system  of  procedure  ? It  .should  be 
.simple,  rapid,  cheap,  and  certain.  That  of  the  British  tribu- 
nals is  precisely  the  re^’erse  of  all  thi.s. 

In  the  first  place,  it  is  complicated.  I have  already  referred 
to  the  Bankrupt  Court.  As  a further  example,  I beg  leave 
to  mention  a case  in  which  I was  myself  concerned  for  tlie 
defendant.  It  relateil  to  a right  of  cranage,  which  was  the 
subject  of  the  contract  forming  the  matter  in  dispute.  The 
affair  might  perfectly  well  have  been  stated  and  di.sposed  of  in 
a (quarter  of  an  hour};  but  it  took  me  a week  t(j  put  the  facts 
into  proper  legal  .shape,  into  a written  pleading  of  twenty 
large  pages.  Thi.s  j^rocess,  of  course,  did  not  tend  to  simplify 
the  matter,  or  to  render  it  clearer  ; and  its  only  object  was  that 
of  bringing  the  circum.stances  within  a variety  of  technical 
mles,  whicli  fonned  the  substance  of  the  legal  defence,  while 
they  rather  tended  to  obscure  the  real  meaning  of  the  transac- 
tion and  its  true  merit.s.  The  result  of  thi.s  case  was,  that  my 
client,  acting  under  the  judicious  advice  of  his  attorney,  was 
glad  to  pay  to  the  plaintiff  con.siderably  more  than  he  really 
owed  him,  and  also  to  bear  the  burden  of  his  own  co.sts,  rather 
than  incur  further  expense,  and  run  the  risk  of  a trial  on  the 
pleadings  I have  described,  which,  moreover,  were  prepared 
under  a reformed  .sy.stem  of  ])ractice  and  pleading. 

Secondly,  our  procedure  is  extremely  -slow.  It  is  now  more 
than  six  centuries  .since  we  obtained  our  iMagiia  Cliarta,  and 
there  we  find  this  promise,  “Henceforward  (said  King  John) 
we  will  neither  sell,  nor  delay,  nor  deny,  Ju.stice  to  any.'"’  Well, 
gentlemen,  in  the  nineteenth  century  the  Briti.sh  merchant 
still  awaits  h is  Magna  Charta  ; for  to  offer  him  ju.stice,  on  con- 
dition of  .sulmiitting  to  a complicated,  .slow,  expensive,  and 
uncertain  procedure,  i.s,  in  fact,  to  deny  it.  In  every  s^jecies 
of  litigation  it  is  of  the  greatest  importance  to  have  pronpki- 
tude  ; buf  for  commerce,  to  <lefer  justice  and  to  deny  it  ar<- 


oi) 

one  and  the  same  thing.  Yon  may,  perhaps,  have  heard  the 
anecdote  of  a chancellor,  famous  for  his  learning,  and  equally 
so  for  his  delay,  who  on  one  occasion  del  erred  his  judgment  so 
long  that  the  cargo  of  oranges,  which  was  the  subject  of  dis- 
pute, was  spoiled.  Things  like  this,  not  quite  as  ridiculous 
perhaps,  hut  (piite  as  mischievous  to  trade,  happen  every  day 
in  the  administration  of  commercial  justice. 

It  a system  of  procedure  is  complic.ated  and  slow,  it  neces- 
sarily follows  that  it  mu.st  also  be  both  costly  and  uncertain. 
Il  time  permitted,  it  would  be  easy  to  multiply  examples  of 
these  evils,  the  existence  of  which  is  well  known  in  the  mer- 
cantile world.  But  I beg  you  to  observ^e  that  this  slowness, 
costliness,  and  uncertainty,  necessarily  flow  from  a judicial 
sy.stem  presided  over  by  men  who,  however  distinguislied  as  they 
are  for  ability  and  legal  acquirement,  ari3  nevertheless  almost 
entire  strangers  to  the  ideas,  the  feeling.s,  and  the  habits  of 
the  commercial  world,  and  whose  attention,  moreover,  is  only 
in  part  engaged  by  mercantile  affairs. 

Such,  gentlemen,  is,  I believe,  a faithful  picture  of  the  mode 
of  administering  commercial  justice  in  England,  as  regards  the 
British  subject.  But  you  can  easily  understand  that  as  re- 
gards the  foreigner  it  is  still  worse  ; for,  besides  all  the  fore- 
going difficulties,  besides  tliose  which  spring  from  tlie  very 
circumstance  of  his  being  a foreigner,  in  addition  to  all  these, 
the  defendant  can  with  us  compel  the  foreign  plaintiff’  to 
give  security,  often  amounting  to  a very  large  sum.  Thus,  for 
example,  I have  received  tlie  permission  of  M.  Monteaux,  one 
of  the  principal  money-changers  in  Paris,  to  mention  to  you 
that  in  a recent  law-suit  which  he  ha<l  in  England,  and  which 
he  gained,  respecting  a bank  note  for  £500,  he  was  obliged  to 
deposit  a sum  of  £500  before  he  could  be  allowed  to  ask  for 
justice.  You  will  readily  perceive,  gentlemen,  that  justice 
which  requires  security  to  such  an  amount,  in  order  to  reim- 


burse the  defendant  his  costs  in  case  he  wins  the  cause,  must 
be  sufficiently  costly,  and  that  the  imposition  of  such  a con- 
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dition  must  not  imfreqiiently  amount  to  a total  denial  of 
British  justice  to  the  foreigner. 

\Ve  therefore  appeal  to  you,  gentlemen,  to  aid  this  cause  to 
judicial  reform,  and  by  your  sympathy  and  your  counsels  to 
assist  ill  overthrowing  a sy.stem,  which,  imposing  as  it  may  be 
in  outward  show,  and  venerable  from  its  antiquity,  is  vicious 
i)i  its  irvinciple  and  most  mischievous  in  its  operation.  \Ve 
appeal  to  you  in  the  name  of  Progi’e.ss,  but  still  more  urgently 
in  the  interests  of  Order  ; for  the  legal  system  which  suited  a 
former  epoch  and  a different  state  of  society,  not  only  arrests 
the  development  but  deranges  the  daily  course  of  our  modern 
world  of  industrial  enterprise.  In  the  jne.sent  day,  order — • 
even  a purely  material  and  external  order — cannot  be  pre- 
served, unless  we  will  frankly  admit  and  courageously  ])uisue 
the  laws  of  true  progvess  ; but  as  little  can  we  further  the 
cause  of  social  progress  without  keeping  a steady  eye  upon  the 
great  interests  of  .social  order.  What  does  social  order  inqxul, 
in  relation  to  the  administration  of  commercial  ju.stice  t It 
means,  I believe,  .simply  the  application  of  the  dictates  of  good 
faith  and  of  good  sense  by  men  intimately  acquainted  vith 
the  facts  they  judge,  in  order  to  prevent,  or,  if  not  to  prevent, 
at  least  to  make  amends  for,  the  want  of  good  faith,  and  the 
consequences  of  deficient  intelligence  or  unavoidable  mistake. 
Progress,  therefore,  in  these  respects,  consists  in  the  establisli- 
ment  of  a judicial  system  capable  of  efficiently  carrying  out 
this  fundamental  princijile.  But,  in  order  to  realise  this,  it  is 
not  sufficient  to  aspire  to  throw  off  the  yoke  by  which  tlie 
legal  spirit  weighs  down  the  commercial  spirit.  We  must  also 
know  how  to  replace  the  ancient  judicial  sy.stem,  for  the  prin- 
cipal difficulty  lies  here.  I shall,  therefore,  lieg  leave  next  to 
address  you  on  this  important  question,  namely,  Plow  we  can 
effect  this  great  progi’e.ss — in  which  way  we  can  most  efficiently 
and  most  speedily  render  Briti.sh  tribunals,  not  in  name  only, 
but  in  reality.  Courts  of  Justice  for  all  the  Avorld  ? 

I have  already  had  the  honour  of  presenting  to  you  a state- 
ment of  some  among  the  principal  faults  which  vitiate  the 
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udmiuistration  of  commercial  justice  in  Great  Britain  and 
Ireland.  They  are  foults  in  the  Law  itself  ; fiiults  in  the  Or- 
<,mnization  of  our  tribunals;  and  faults  in  their  Procedure. 
As  to  the  law,  it  has  become,  in  many  essential  respects, 
antiquated.  Instead  of  aiding  commerce,  it  obstructs  it  ; 
instead  of  presenting  a faithful  picture  of  mercantile  ideas  and 
u.sages,  it  falsifies  and  perverts  them  by  technical  subtleties, 
the^  inheritance  of  an  epoch  and  of  a social  state  completely 
•hfterent  from  ours.  Finally,  gentleimai,  the  law  as  adminis- 
teied  by  our  tribunals  refuses  to  recognise  the  most  natural 
and  proper  transactions  which  occur  every  day  in  commerce, 
while  it  consecrates  rules  which  have  not  the  smallest  bearing 
on  the  mercantile  habits  of  our  time.  The  result  of  this  is, 
that  in  many  most  important  respects  the  law  is  rather  the 
shelter  and  refuge  of  the  rogue,  than  the  protectress  and  sup- 
port of  the  honest  and  injured  trader.  With  respect  to  the 
organization  of  our  tribunals,  compos<3(l  as  they  are  of  men 
distinguished,  no  doubt,  in  many  ways,  but  foreign  to  com- 
merce, and  whose  mind  and  habits  sef>arate  them  from,  and 
Mimetimes  even  render  them  hostile  to,  the  mercantile  classes, 
it  is  ill  adapted  to  obtain  a sound  judgment  with  respect  to 
commercial  affairs.  The  administration  of  our  bankiupt 
courts,  of  our  admiralty  courts— the  total  absence  of  any  tri- 
bunal competent  to  judge  disputes  relating  to  patents— the 
absurdities  of  our  juiy  system,  even  as  regards  ordinary  civil 
transactions,  and  much  more  with  respect  to  commercial 
affairs  ; all  these  offer  examples  of  those  vices  of  organisation 
the  results  of  which  we  shall  deplore  so  long  as  the  system 
remains  unchanged.  But,  gentlemen,  if  the  law  itself  is  ab- 
surd, and  the  organisation  bad,  the  procedure  is  still  worse. 
Complicated,  slow,  expensive,  uncertain,  it  places  almost  in- 
superable obstacles  in  the  way  of  the  merchant  who  is  seeking- 
justice,  and  subjects  tlie  defendant  not  only  to  the  payment  of 
V hat  he  reasonably  owes,  but,  in  addition  to  heavy  penalties 
in  the  shape  of  costs,  often  of  an  amount  far  greater  than  the 
• niginal  demand.  As  I before  oliscned,  promptitude  in  the 
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administration  of  justice  is  the  merchant’s  IMagiia  Chai’ta  ; for, 
in  commercial  affairs,  to  delay  justice  is  to  refuse  it.  Sucli, 
gentlemen,  are  the  evils  whicli  we  deplore  in  the  present  sys- 
tem of  administering  commercial  justice  in  Great  Britain  and 
Ireland  ; yet  they  are  in  fact  themselves  but  the  result  of 
another  and  deeper  evil — namely,  f/<e  subjection  of  tlce  corn- 
merckd  spirit  to  the  legal  mind. 

We  have  now  to  consider  what  remedy  we  should  apply. 
It  consists,  I think,  in  committing  the  judgment  of  mercantile 
affairs  to  men  chosen  from  the  classes  whicli  daily  and  hourly 
administer  these  same  affairs,  and  representing,  in  the  highest 
degree,  the  worth,  the  capacity,  and  the  zeal  of  those  classes. 
Happily,  our  neighbouring  nation  and  ally  has,  by  an  ex- 
perience prolonged  through  more  than  half  a century  elapsed 
since  the  creation  of  commercial  courts  in  France,  jiroved  the 
soundness  of  the  principle  thus  stated,  and  the  practical  ad- 
vantages which  commerce  and  industry  in  all  its  branches  derive 
from  its  application.  Belgium  also  possesses  these  invaluable 
courts  ; but,  as  their  organisation  is  essentially  similar  to  that 
of  the  French  tribunals,  I shall  now  refer  to  the  latter  only, 
the  working  of  which  I have  myself  observed  and  studied, 
during  a recent  residence  of  four  weeks  in  Paris.  Simple  as 
the  machinery  of  these  tribunals  is,  I should,  nevertheless, 
have  experienced  gxeat  and  indeed  insuperable  difficulties  in 
my  researches,  had  it  not  been  for  the  numerous  facilities  most 
kindly  and  liberally  afforded  to  me.  Wliere  so  many  gentle- 
men manifested  an  etpial  desire  to  aid,  I should  feel  consider- 
able difficulty  in  particularising  any,  even  did  I feel  myself  at 
liberty  to  specify  names.  I may,  however,  I hope,  be  permitted 
to  express  the  feelings  of  sincere  gratitude  with  which  I recol- 
lect the  assistance  thus  afforded  to  me,  and  in  particular  for 
the  valuable  guidance,  advice,  and  help  I received  from  two 
distinguished  judges  of  the  Tribunal  of  Commerce  of  Paris, 
and  from  a third  gentleman  who  has  temporarily  retired  from 
the  same  position.  Neither  can  I omit  to  return  my  warmest 
thanks  for  the  valuable  statistical  documents,  relatinu'  to  the 
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ailininistratioii  of  justice  in  France,  furnished  to  me  by  the 
liberality  of  tlie  French  government,  and  procured  tlirougdi 
the  kind  instiimientality  of  a gentleman  holding  a distin- 
guished position  in  the  ministerial  department  for  the  direction 
of  commercial  affairs  in  relation  to  foreign  countries  ; and 
last,  but  certainly  not  least,  I beg  to  state  that,  without  the  iu- 
\ aluable  introductions  and  cordial  assistance  afforded  to  me  by 
M.  de  Burggraff,  the  esteemed  French  consul  for  Ireland  resident 
in  Dublin,  I should  have  made  comparatively  little  progi'ess 
in  an  undertaking  which  presented  peculiar  tlifiiculties  to  a 
foreigner.  As  regards  the  assistance  thus  rendered  by  all 
these  gentlemen,  it  is  equally  agreeable  and  encouraging  to 
reflect  that  it  was  dictated  not  only  by  feelings  of  kind  con- 
sideration for  a stranger,  but  also  by  the  conviction  that  the 
object  of  his  mission  was  one  which  deeply  concerned  the 
interests  not  alone  of  British  but  of  European  commerce. 

Our  limited  time,  gentlemen,  prev(;nts  my  entering  here 
into  anything  like  a full  exposition  of  the  principles  which 
should  govern  commercial  courts,  much  less  of  the  details 
of  the  working  of  the  French  Tribunals.  The  printed  state- 
ment distributed  among  the  members  of  the  CongTe.ss  contains 
some  developments  on  both  these  points.  I will  now,  therefore, 
merely  refer  to  a few  leading  matters. 

As  regards  their  Organization,  the  judges  should  Ije  com- 
mercial men,  elected  by  the  commercial  world,  and  selected  in  ') 

such  a way  as  to  represent,  in  the  higlmst  degree,  its  integidty, 
zeal,  and  intelligence.  As  a means  of  securing  thi.s,  it  is  my 
conviction,  based  on  personal  observation  and  reflection,  ami 
strongly  corroborated  by  the  experience  of  the  French  tribu- 
nals and  the  testimony  of  distinguished  judges  in  France,  that 
the  office  of  the  commercial  judge  should  be  purel}^  hono- 
rary. The  efficiency  of  the  mercantile  tribunal  depends  on 
the  high  character  of,  and  the  total  absence  of  any  direct 
pecuniary  interest  in,  its  presiding  judges.  It  requires  that 
their  position  should  represent  an  office,  not  a place  only, 
dhe  experience  of  France  shows  that  an  honourable  ambition. 
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the  conviction  of  the  immense  benefit  which  results  to  com- 
merce and  all  concerned  in  it,  and  a sense  of  duty,  are  motives 
sufficiently  strong  to  induce  men  of  the  highest  position  in  the 
mercantile  world,  and  even  men  actually  engaged  in  commerce, 
to  devote  to  these  functions  an  amount  of  time  for  which  no 
pecuniary  remuneration  could  afford  an  adeqate  recomjjen.se. 
There,  the  judges  are  very  generally,  though  by  no  means 
always,  heads  of  established  firms,  the  principal  management 
of  which  is  entrusted  to  junior  partners  or  to  confidential 
agents.  This  in  fact  is  one  of  the  principal  reasons  which, 
for  the  best  intere.sts  of  societv,  render  it  desirable 
that  houses  once  e.stablished  .should  be  perpetuated  either  in 
the  family  of  the  founder,  or  by  adoption  ; for  it  is  obvious 
that  the  founder  of  a great  concern  can  rarely  have  the  time, 
as  he  often  wants  the  ability  and  the  inclination,  to  perform 
those  public  functions  which  attach  to  the  pos.ses.sion  of  pro- 
perty. Public  opinion  spontaneously  recognises  the  existence 
of  .such  unremunerated  offices  as  attaching  to  large  e.states  in 
land ; and  if  a .similar  recognition  is  yet  wanting  with  reference  to 
capital  in  personalty,  this  results  not  from  any  difference  founded 
in  the  nature  of  things,  but  from  inherited  prejudices  destined 
to  be  overcome  by  the  spread  of  a truer  social  philosophy, 
and  the  growth  of  a higher  morality  in  society,  and  especially 
in  the  mercantile  world.  There  is  perhaps  no  prejudice  at 
once  so  absurd  and  so  baneful  as  that  which  limits  the  notion 
of  the  patrician  class— of  the  gentleman,  as  we  say— to  the 
owners  of  land,  instead  of  extending  it  (as  fact  amf  morality 
alike  require)  to  the  possessors  of  Capital,  whatever  .shape  it 
may  take,  and  whether  employed  in  agriculture,  in  manufac- 
tures, in  commerce,  or  in  banking.  It  is  obvious  that,  in 
addition  to  other  advantages,  the  presence  on  the  bench  of 
men,  themselves  actually  engaged  in  industrial  pursuits,  would 
afford  a constant  .stimulus  to  the  de.spatch  of  busines.s.  But  the 
commercial  judicature  should  also  comprise  another  mo.st 
important  element — I mean  men  advanced  in  years,  retired 
from  or  little  engaged  in  actual  business,  but  still  in  the  enjoy- 
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meiit  of  sufficient  physical  vigour,  and  possessing  the  inestimable 
advantages  of  experience  and  matured  thought.  This  is  a class 
which  in  the  present  state  of  society  is  often  reduced  to  the  .sad 
alternative  either  of  continuing  in  a mercantile  career,  which 
would  be  more  fitly  handed  over  to  younger  men,  or  of  exchanging 
it  for  a life  of  listless  ease,  unhappy,  bt  cause  without  an  object, 
and  wholly  removed  from  the  sphere  of  their  former  activity. 

There  is  another  condition  actuall}'  realised  in  the  French 
and  Belgian  “Tribunals  of  Commerce,”  and  which  would  be  of 
peculiar  importance  to  England.  It  is  this— that  a tribunal 
which  is  expressly  instituted  as  furnishing  the  best  means  of 
effecting  a reform,  not  in  the  administration  of  the  law  only, 
but  ultimately  in  the  law  itself,  should  contain  no  legal  ele- 
ment vjhatsoever,  as  'part  of  its  own  constitution.  The  great 
thing  needed  with  us  is  to  educate  the  commercial  world  to 
that  point  of  just  and  independent  dignity  which  will  enable 
it  to  cast  off  the  legal  incubus,  and  to  fill  the  social  position 
which  it  ought  to  take,  not  for  the  sake  of  commerce  alone,  but 
for  that  of  society  itself  In  order  to  I'tfect  this,  it  is  I believe 
of  the  first  importance  that  no  judge  presiding  over  the  com- 
mercial tribunal  should  be  a member  of  the  legal  profession  ; 
nay,  further,  that  no  barrister  should  occupy  any  position  in 
the  court  which  would  officially  entitle  him  to  tender  legal 
advice.  In  the  French  and  Belgian  tribunals  of  commerce  the 
chief  registrar  is  generally  an  advocate^  in  point  of  fact ; and 
the  judges  sometimes,  though  I belie vt;  rarely,  consult  him  on 
])oints  of  law.  They  are  not,  however,  in  any  way  bound  to 
do  so,  and  have  steadily  declined  the  assistance  of  any  such 
official  functionary,  feeling  that  his  ])resence,  by  altering  the 
character,  would  materially  lessen  the  usefidness  of  the  com- 
mercial tribunal.  It  would  tend  to  in<3rease  that  subjection  of 
the  commercial  to  the  legal  spirit,  which,  even  in  France, 
exists  to  this  day. 

V 

I may  mention,  however,  that  though  the  employment  of 
any  professional  adviser  before  the  trilmnal  of  commerce  is 
])urely  optional,  there  does  exist  in  many  of  the  princi])al 


French  towns  a limited  numl»cr  of  gentlemen — called  agn'es 
— barristers  l)y  ])rofes.sion,  who,  being  designated  by  the  tri- 
bunal as  ptn-.-^ons  enjiyying  its  confidence,  are  |)ractically  em- 
ployed i)i  most  cases  of  difficidty.  I may  be  ])ermitted  to  say 
that  I was  much  struck  by  the  rapid  and  truly  efficient  man- 
ner in  whicli  these  gentlemen  conducted  the  numerous  and 
important  cases  confided  to  them.  1 may  also  observe  that 
their  mode  of  conducting  business  furni.shes  an  additional 
proof  of  the  beneficial  influence  exercised  by  the  presence  of 
the  commercial  element,  and  by  the  authority  of  judges  wlio 
are  themselves  penetrated  by  tlie  commercial  sj)irit. 

For  the  same  reasons,  gentlemen,  it  appears  to  me  that  tin* 
Appeal — at  lerast  the  primary  appeal — from  commercial  de- 
cisions should  also  be  to  a commercial  court.  If  time  per- 
mitted, I could  give  proof  of  the  injurious  effects  of  carrying 
STich  appeals  to  the  ordinary  civil  tribunals,  and  also  uf  the 
salutary  influence  which  the  Tribunals  of  Chmmerce  exert  in 
correcting  the  technical  and  narrow  tendencies  of  the  civil 
courts  of  appeal  in  France.  Commercial  courts  ])ossess,  by 
virtue  of  their  organization,  several  veiy  important  advantages 
over  the  ordinary  ci\  il  tribunals — advantages  inherent  in  their 
constitution  as  commercial  courts  of  justice.  Special  juries, 
even  at  the  best,  are  no  equivalent  for  commercial  courts.  We 
all  know  the  practical  difficulty  of  obtaining  .satisfactory  .spe- 
cial juries  adapted  to  try  commercial  cases  ; and  I may  remark 
that  the  time  thus  given  liy  merchants  should  not  be  forgotten, 
when  that  recpiired  for  sitting  as  commercial  judges  is’tnade  a 
a matter  of  objection  to  commercial  court.s.  But,  apart 
from  these  con.sideration.s,  it  is  emlent  that  the  special  jury 
never  can  take  the  place  of  the  commercial  court,  because  the 
jurors  are  judges  of  the  facts  ouly,  and  not  of  the  facts  ami  the 
law.  They  are  obliged  first  to  accept  or  reject  the  ]u-oof  of 
the  facts  .submitted  to  them,  accordiiig  to  purely  legal  rules  of 
evidence,  often  wholly  at  variance  with  commercial  irsage  ; 
and  they  are  next  compelled  to  judge  the.se  .scanty  or  distorted 
facts  according  to  technical  rules,  which  are  not  unfrequentlv 
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wholly  insufficient  for  the  administration  of  substantial  justice 
between  the  parties ; and,  like  our  rules  of  evidence,  are  not 
in  harmony  with  the  jninciples  which  really  guide  commercial 
men  in  tlu  ir  mutual  dealings.  Commercial  Courts  are  also  in 
the  best  sense  Courts  of  Arbitration,  for  the  opinion  of  the 
commercial  world  is  there  concentrated  in  its  most  intelligent 
and  devoted  rejwesentatives,  and  the  constitution  of  these 
courts  enaldes  them  to  decide  difficult  questions  affecting 
either  the  general  relations  of  commerce  or  its  special  branches, 
very  frequently  by  a reference  to  one  of  the  judges  themselves 
selected  for  that  purpose,  or,  in  the  most  complicated  cases,  to 
an  expert  or  referee  nominated  by  the  tribunal.  Such  are 
the  facilities  which  this  mode  of  proceetling  affords  for  effecting 
amicable  arrangements,  that  of  the  difficult  and  complicated 
suits  so  refeiTed,  a number  varvinsj  from  one-third  to  one-half 
are  finally  settled  by  consent  of  the  litigants. 

It  is  obvious,  moreovei’,  that  arbitration  can  only  he 
resorted  to  tvhere  there  is  good  faith,  and  has  no  applica- 
tion to  tho.se  cases  in  which  the  ink  rvention  of  an  author- 
itative tribunal  is  re(piisite.  The  extreme  technicality  of 
our  existing  law  of  arbitration  presents  an  additional  diffi- 
culty in  the  way  of  its  use,  for  the  remedy  is  often  worse  than 
the  disease.  It  is  desirable  to  benefit  by  the  experience  of 
others,  and  therefore  I mention  here,  that,  after  a trial  of  fifty 
years,  the  French  law^  which  in  relation  to  di.sputes  between 
partners  compelled  the  parties  to  arbitrate,  has  been  aban- 
doned as  futile  and  mi.schievous  in  the  existing  state  of  com- 
mercial relations ; and  these  matters  now  fall  within  the 
jurisdiction  of  the  tribunals  of  commerce,  which  often  di.spose 
in  a few  minutes  of  cases  that,  under  the  old  system,  would 
have  required  moutlis  for  their  decision. 

But,  great  as  are  the  foregoing  advantages  iidierent  in  tri- 
bunals of  commerce  by  virtue  of  their  organization,  there  is 
one  which  distingui.shes  them,  not  in  degTee  but  in  kind,  from 
the  ordinary  civil  tribunals  in  relation  to  commercial  affains. 
It  is  this  -.—These  courts  not  only  exercise  a legal  authority, 
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they  exert  a nior<d  infiaence,  on  commerce  and  commercial 
men.  I do  not  now  speak  of  that  iiulirect  but  most  import- 
ant influence  which  they  exert  on  the  industrial  chiefs  them- 
selves, sitting  as  judges;  but  of  that  directed  towards  the 
transactions  brought  before  the  court.  It  is,  indeed,  in  this 
re.spect  that  the  real  pre-eminence  of  the  commercial  court 
appears  ; for,  as  I have  myself  frequently  observed,  not  onl}^ 
does  the  tribunal  of  commerce  maiiifi'st  a more  discriminatima 
a more  just,  and,  I may  add,  a wiser  and  more  kindly  feeliim 
than  generally  prevails  in  the  civil  tribunals  when  dealing 
with  the  trader,  but  we  find  in  it  a truer  appreciation  of  com- 
mercial morality,  which,  as  we  all  know,  is  very  different  from 
legal  morality.  I do  not  mean  to  say  that  the  standard  of 
inorality,  now  prevailing  in  the  world  of  commerce,  is  what  it 
ought  to  be.  Far  from  it  ; but  I do  maintain  that  the  tendency 
of  the  commercial  tribunal  is  continually  to  raise  this  standard, 
while  I regret  to  say  that  the  tendency  of  the  legal  tribunal  is 
to  lower  it.  You,  gentlemen,  as  commercial  men,  well  know 
that  what  between  our  law,  our  judicial  organization,  and  our 
ju'ocedure,  the  rogue  has  often  a mucli  better  chance  before 
our  courts  than  the  honest  man  ; and  you  must  have  often 
observed,  as  I have  done,  that  the  judgments  of  our  legal 
tribunals  in  the  most  serious  cases  glo.ss  over,  or  even  applaml 
acts  of  commercial  immorality  which  the  g<3od  sense  and  the 
good  feeling  of  the  public  at  once  condemiL 

Next,  gentlemen,  as  regards  the  Procedure,  I have  in  the  state- 
ment already  referred  to,  enumerated  the  conditions  which,  as 
it  appears  to  me,  are  essential  for  the  realization  of  the  four 
great  properties  of  a good  .system,  namely,  simplicity,  promp- 
titude, cheapness,  and  certainty.  I will  not,  therefore,  detain 
you  longer  on  this  branch  of  the  .subject,  Imt  i^ass  on  to  that 
most  important  one— that,  I mean,  which  relates  to  the  ex- 
isting state  of  our  Mercantile  Law  itself,  and  the  reaction  which 
must  be  exerted  on  it  by  the  establi.shnmnt  of  commercial 
courts.  On  so  wide  a subject  I can  now  offer  but  a few 
remarks. 
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For  the  administration  of  justice  two  things  are  absolutely 
necessary — a law  to  be  administered,  and  a tribunal  to  ad- 
minister  it.  It  has  been  often  remarked  that  the  mode  of 
administering  the  law  is  more  important  even  than  the  law 
itself ; but  it  is  equally  true  that  the  organisation  of  the  tribunal 
and  the  disposition  of  the  judges  go  far  to  create  the  law,  and 
to  make  it  what  it  is.  Now,  unfortunately,  in  these  respects 
the  existing  civil  tribunals  and  the  jurists,  taken  as  a whole, 
exert  in  the  present  day  an  influence  both  on  the  making  and 
on  the  interpretation  of  the  commercial  law,  which  tends  pro- 
foundly to  taint  and  corrupt  its  primary  sources,  while  it 
completely  ignores  the  progress  of  the  jDrinciples  of  commerce, 
and  the  variations  of  its  practice.  Here,  as  elsewhere,  the  root 
of  the  evil  lies  in  that  subjection  of  the  commercial  mind  to 
the  legal  mind, which  pervades  the  entire  system  of  administer- 
ing justice  in  England,  and  which  even  in  France  impairs  the 
efficiency  of  her  tribunals  of  commerce,  so  admirable  in  their 
organization  and  in  their  working.  We  have  already  remark- 
ed its  effects  on  the  organization  and  procedure  of  our  civil 
tribunals.  As  regards  the  law  itself,  the  baneful  results  of 
this  abnormal  domination  manifest  themselves  in  a continual 
tendency  to  substitute  fictions  for  realities,  and  to  put  mere 
abstractions  in  the  place  of  sound  principles.  The  state  of  our 
commercial  jurisprudence  is,  in  the  most  essential  respects,  the 
same  as  that  of  physical  science  was  three  centuries  ago,  and 
the  spirit  in  which  it  is  administered  resembles  that  with 
which  the  opponents  of  Copernicus  and  Galileo  were  imbued. 
Like  their  system,  ours  too  presents  a wonderful  unity  ; con- 
sisting, however,  in  a great  degree  of  deductions  logically  derived 
from  abstract  notions,  which,  relatively  to  our  social  system, 
have  no  reality  or  significance  whatever.  Like  them,  we  dis- 
honour the  wisdom  of  our  ancestors  by  j^ersisting  in  appl3dng 
it  to  conditions  for  which  it  was  never  intended.  Like  them, 
finally,  the  question  with  us  is  not  so  much  ivhat  are  the  facts, 
but  hoiv  shall  we  classify  them  ? Alas,  gentlemen,  for  the  facts 
which  are  not  made  to  fit  into  this  Procnistean  bed  ; for,  un- 
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less  they  are,  they  will  as  surely  be  ignored  as  was  the  new 
phase  of  the  planet  Venus  discovered  by  Galileo,  which  unfor- 
tunately had  no  place  in  the  Ptolemiac  astronomy,  which  was 
consequently  rejected  by  it,  but  which  also  extinguished  it, 
as  a scientific  system,  in  the  end  and  for  ever. 

It  is  both  consoling  and  re-assurinof  to  know  that  commer- 
cial  law,  not  merely  in  its  special  usages,  but  in  its  general 
and  fundamental  principles,  is  based  on  the  customs  of  com- 
merce. The  Commercial  Law  is  essentially  the  product  of  the 
^ commercial  mind,  observing,  meditating,  and  impro\dng,  during 

a long  series  of  successive  generations.  Jurists  and  lawyers 
have  no  doubt  in  former  times  rendered  valuable  services,  by 
systematising  the  usages  of  commerce,  and  by  acting  as  the 
intelligent  organs  of  mercantile  opinion.  But  it  is  easy  to 
over-estimate  even  these  services.  The  successors  of  the  gi-eat 
Lord  Mansfield — the  founder  of  commercial  jurisprudence  in 
^ England — distinguished  as  they  have  been  for  their  talents 

and  learnmg,  instead  of  improving  the  mercantile  law,  have 
perverted  and  injured  it  by  introducing  technical  subleties 
and  metaphysical  distinctions  profoundly  foreign  to  its  true 
character  and  object ; a deplorable  result,  indeed,  but  one 
which  inevitably  followed  from  a system  which  separates  the- 
administration  from  the  judgment  of  commercial  affairs,  and 
confides  the  latter  to  lawyers  technically  construing  rules  of 
^ law  framed  by  themselves. 

Should  this  statement  appear  to  be  in  contradiction  to  any- 
thing I have  advanced  before,  this  seeming  variance  will  at  once 
vanish,  when  we  consider  that  the  existing  mercantile  law 
of  Great  Britain  and  Ireland  consists  of  two  elements  perfectlv 
distinct  in  their  origin  and  very  different  in  their  nature. 
These  are,  first,  the  genuine  and  commercial  element ; secondly, 
the  spurious  legal  element  superadded  to  this.  Any  one  who 
compares  the  law  of  bills  and  promissory  notes,  so  admirable  in 
its  general  cenception,  with  the  law  of  fixtures  as  regards  os- 
tensible ownership  in  cases  of  bankruptcy,  will  at  once  perceive 
the  reality  of  this  distinction,  and  appreciate  its  important 
bearing.  The  practical  conclusion  I would  draw  from  it  is 
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this  ; that  as  the  source  of  the  existing  vices  of  our  mercantile 
law  lies  in  the  subjection  of  the  commercial  mind  to  the  legal 
mind,  so  the  remedy  consists  in  shaking  off  the  subjection.  In 
a word,  that  which  the  cortmurcial  mind  has  made,  it  alone 
can  regenerate. 

Ha\ing  already  occupied  so  much  of  your  time,  gentlemen, 
I will  only  very  briefly  allude  to  some  difticulties  alleged  to 
stand  in  the  way  of  the  immediate  establishment  of  commercial 
courts  in  our  coimtry. 

The  most  important  of  these,  I think,  is  this,  that  the  ab- 
sence of  a systematic  Code  in  England  rt^nders  the  creation  of 
commercial  courts  impossible  until  such  a code  be  framed. 
This  idea,  though  it  receives  the  support  of  distinguished 
names,  is,  I believe,  completely  founded  in  error,  and  I regard 
it  as  being  itself  one  of  the  numerous  progeny  of  prejudices 
and  misconceptions  which  may  claim  as  their  parent  that  very 
spirit  of  legal  ascendancy  which  it  should  be  our  first  object  to 
combat  and  overthrow.  In  saying,  however,  that  according  to 
my  firm  conviction  this  view  is  not  only  erroneous,  but  directly 
prevents  the  attainment  of  the  very  end  it  proposes,  I beg 
that  I may  be  distinctly  understood  to  recognise  the  value  of 
works  designed  to  present  in  one  view  the  various  laws  affect- 
ing mercantile  transactions  in  different  countries.  Such  works 
as  tliose  of  Monsieur  Anthoine  de  Saint  Joseph  in  the  French, 
and  of  Professor  Leoui  Levi  in  the  English  language,  are,  in  my 
judgment,  admirably  conceived,  and  well  calculated  to  aid 
commercial  men  themselves  in  their  task  of  gradually  intro- 
ducing unity  into  the  great  body  of  European  commercial 
law,  so  far  as  the  nature  of  the  case  will  admit.  But  when 
jurists  aspire  to  the  more  difficult  and  ambitious  task  of  codi- 
fying the  commercial  law  as  a whole,  or  even  in  part,  I think 
they  profoundly  mistake  their  vocation,  and  injure  the  cause 
they  desire  to  serve.  The  examination  of  a recent  attempt  of 
this  sort  (“Code  National  et  International  de  Commerce,” 
par  Mons.  Poirel)  has  gone  far  to  confinn  me  in  this  con- 
viction. 

, My  answers  to  the  objection  above  staled  are  shortly  these  : 
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First,  that  the  English  commercial  law  has  sufficient  fixity  and 
unity  in  essential  particulars  to  enable  tribunals  of  commerce 
to  work  efficiently.  Secondly,  that  the  systematic  study  of  the 
written  law  of  commerce  has  been  rendered  sufficiently  acces- 
sible for  merchants  by  means  of  the  excellent  manuals  which 
we  already  possess.  Thirdly,  that  the  legal  doubts  which  are 
alleged  as  difficulties  in  the  way  of  the  administration  of  the 
commercial  law  by  commercial  courts,  fumi.sh  in  truth  the 
most  conclusive  reason  for  establishing  such  tribunals,  since  these 
doubts  and  difficulties  spring  not  from  the  nature  of  mercantile 
transactions  at  all,  but  from  those  habits  of  legal  subtlety,  to 
discard  which  would  be  the  first  and  most  beneficial  effect  of 
applying  the  commercial  mind  to  commercial  affairs.  It  is 
true  that  substantial  justice  is  often  a refined  justice,  but  there 
is  a wide  difterence  between  those  abstractions  and  distinctions 
to  which  legal  metaphysics  give  birth,  and  the  broad  and 
simple  principles  of  equity,  by  which  a clear-sighted  and  com- 
prehensive mind  grasps  and  marslials  the  most  complicated 
facts.  Fourthly,  I say  that  the  French  Code  de  Commerce, 
however  admirable  and  useful  it  may  have  been  m some  re- 
spects at  the  period  of  its  composition,  is  far  from  satisfying 
the  commercial  exigencies  of  the  present  day,  and  is  moreover 
now  loaded  with  judicial  decisions  and  legal  commentaries. 
Fifthly,  that  no  commercial  code  can  be  efficiently  or  usefully 
constructed,  unless  it  be  preceded  by  a practical  uniformity  of 
opinion  and  usage  throughout  the  mercantile  world  in  essen- 
tials. Sixthly,  that  a code  for  merchants  must  be  not  only 
interpreted,  but  made  by  merchants.  Seventhly,  that  the  real 
remedy  for  the  existing  evil  consists  in  creating,  or  more  truly 
in  developing,  a vigorous  and  sound  public  opinion  in  the 
commercial  world,  as  constituting  the  indispensable  basis  of  all 
progress  in  our  times ; and  that  this  would  be  accomplished  by  the 
creation  of  commercial  courts,  as  being  organs  of  the  commercial 
world  represented  in  them  by  its  most  devoted  and  intelligent 
members.  Eiglithly,  and  lastly,  I maintain  that  the  composition 
of  a commercial  code  in  the  first  instance,  is  not  necessary  for 
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tile  efficient  working  of  Commercial  Courts,  while,  on  the  other 
hand,  the  creation  of  such  tribunals  would  greatly  tend  to  in- 
troduceunity  both  into  the  theory  and  the  practice  of  commerce, 
and  would  facilitate  the  ultimate  adoption  of  a uniform  system 
of  commercial  law,  based  on  intelligible  and  universal  prin- 
ciples, capable  of  embracing  all  the  i-elations  of  commerce 
whether  national  or  international. 

In  conclusion,  gentlemen,  I trust  we  are  all  convinced  that 
the  principle  I advocate  is  true,  and  that  the  movement  for 
its  realization  in  Great  Britain  and  Ireland  is  opportune.  I 
have  already  stated  my  conviction  that  the  gi’eat  thing  needed 
for  the  cause  of  Commercial  Law  Reform,  is  the  development 
of  a sound  public  opinion  in  the  commercial  world,  and  that 
the  establishment  of  Commercial  Courts  will  do  more  than 
anything  else  to  realize  this  object.  But  this  same  public 
opinion,  the  progress  of  which  will  be  the  result  of  commer- 
cial courts,  constitutes  the  means,  and  the  only  means,  by 
which  their  establishment  can  be  obtained.  We  must  there- 
fore first  apply  this  great  engine  of  modern  times  with  all 
the  sustained  and  concentrated  force  of  which  it  is  capable. 
To  call  forth  a real  public  opinion  we  need  three  things.  We 
need,  first,  a genuine  public  ; and  that,  gentlemen,  happily 
exists  in  the  mercantile  world,  whose  representatives  I have 
the  pleasure  of  seeing  before  me.  Next,  we  require  sound 
convictions,  generous  feelings,  and  the  courage  to  carry  them 
out  in  obedience  to  the  dictates  of  our  conscience,  and  for  the 
sake  of  a cause  which  we  believe  to  lie  the  cause  of  Industry, 
the  cause  of  Justice,  and  the  cause  of  Humanity.  Lastly,  gen- 
tlemen, for  the  full  development  of  a public  opinion  worthy  of 
this  great  subject,  and  adequate  to  meet  the  exigencies  of  the 
task  which  it  imposes  on  us,  we  require  capable,  honest,  and 
devoted  organs  to  give  it  shape  and  expression.  Ho  you  then, 
gentlemen,  each  of  you  in  your  own  sphere,  become  the  organs 
of  this  movement,  aid  it  by  your  counsels,  by  your 
sympathy,  and  by  your  united  action,  and  it  will  not,  I trust, 
be  long  before  the  British  merchant  shall  obtain  his  Magna 
Charta,  his  Commercial  Couiis. 
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APPENDIX. 


A CONCISE  VIEW  OF  THE  CONSTITUTION  AND  PEOCEDUEE 
OF  THE  FEENCH  TEIBUNALS  OF  COMMEECE. 

COMJVIERCIAL  Courts  have  long  existed  and  been  highly 
valued  in  many  of  the  principal  states  of  Europe,  and  during 
the  present  century  they  have  received  increased  powers  and 
a more  complete  recognition  from  those  commercial  codes 
which  have  been  enacted  for  various  continental  countries. 
Among  these  latter  may  be  mentioned  Belgium,  Hamburg, 
Sardinia,  and  Wurtemberg.  The  French  “ Tribunals  of  Com- 
merce,” as  at  present  established,  have  existed  since  the  year 
1807,  the  epoch  of  the  promulgation  of  the  “Code  de  Com- 
merce.” Some  secondary  changes  in  their  system  were  intro- 
duced by  a law  of  the  3rd  of  March,  1 840,  and  more  serious 
innovations  were  made  by  the  legislation  of  1848  ; but  these 
last,  having  been  found  to  work  badly,  were  abrogated  in 
1852.  Since  that  time  the  only  alteration  made  has  been 
during  the  past  year,  by  a law  abolishing  the  system  of  forced 
arbitration  which  had  previously  prevailed  with  respect  to  dis- 
putes between  partners  relative  to  the  partnership  affairs. 
The  same  law  has  referred  the  decision  of  these  matters  to  the 
Tribunals  of  Commerce. 

The  fourth  book  of  the  French  “Code  de  Commerce”  regu- 
lates the  commercial  jurisdiction,  the  provisions  relative  to 
which  it  arranges  under  four  heads  or  titles. 

The  first  title  lays  down  the  Organization,  which  may  be 
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shortly  stated  as  follows.  The  state  determines  the  towns 
whose  commerce  and  manufactures  are  such  as  to  require  a 
commercial  court.  It  has  the  same  territorial  jurisdiction  as 
the  primary  civil  tribunal  within  whose  district  it  lies ; unless 
the  district  of  the  ci\dl  court  embraces  several  tribunals  of 
commerce,  in  which  case  the  latter  have  specified  jurisdictions. 
These  courts  are  both  local  and  permanent,  sitting  all  the 
year  round.  Each  tribunal  is  com])osed  of  a president, 
judges,  and  assistant-judges,  who  are  all  commercial  men, 
and  perfomi  their  functions  gratuitously.  The  number  of 
judges  (exclusive  of  the  president),  cannot  be  less  than  two,  or 
more  than  fourteen  ; that  of  the  assistant-judges  is  varieil 
according  to  the  extent  of  the  duties  of  the  office  in  each  local- 
ity. Both  are  determined  by  the  state.  The  members  of 
the  court  are  elected.  The  body  of  electors  consists  of  respect- 
able merchants  impartially  selected  by  the  prefect  from  the 
entire  commercial  public  of  the  district.  The  list  is  submitted 
to  the  Minister  for  Home  Affairs,  and,  when  approved  of  by 
him,  is  placarded.  For  towms  whose  population  does  not  ex- 
ceed 15,000  persons,  the  number  of  electors  must  not  be  less 
than  25,  and  one  elector  is  to  be  added  for  every  1,000  souls  in 
more  populous  cities.  The  judges  and  assistant-judges  must 
be  thirty  years  old,  and  have  followed  commercial  pursuits  with 
honour  and  distinction  for  at  least  five  years.  The  president 
must  have  attained  the  age  of  forty  years,  and  have  previously 
been  a judge.  The  election  takes  place  annually,  and  is  con- 
ducted by  ballot  ; no  one  can  be  elected  who  does  not  obtain 


more  than  half  the  sum  total  of  the  votes  given.  The  ballot 
for  the  president  is  specially  aniiounc(}d.  In  practice,  the 
Court  recommends  a list  of  candidates  whom  they  consider 
most  eligible ; and  these  recommendations  are  commonly 
acted  on  by  the  electoral  body,  who  confide  in  the  integrity  of 
the  J udges,  and  rely  on  their  superior  opportunities  for  esti- 
mating the  requirements  of  the  office,  and  the  best  mode  of 
supplying  these.  Half  the  members  of  the  Court  (exclusive  of 
the  president)  retire  every  year,  but  the  president  and  judges 
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may  be  elected  for  two  periods  of  two  years  each,  successively  ; 
there  must  then  be  an  interval  of  one  year,  after  which  they  are 
re-eligible  as  before.  The  assistant-judges  are  elected  for 
two  years,  and  there  is  no  legal  limit  to  their  re-election  ; but 
in  practice  they  either  become  judges  in  four  years  or  leave 
the  bench.  Eveiy  tribunal  has  attached  to  it  at  least  one 
registrar,  and  bailiffs.  Three  judges  at  least  must  pronounce 
judgment ; the  assistant-judges  being  consulted,  but  having 
no  authoritative  voice,  unless  required  to  complete  the  num- 
ber of  three. 

The  second  title  relates  to  the  Jurisdiction  of  the  tribunal  as 
regards  the  matters  in  dispute,  of  which  it  has  the  primary 
cognizance.  These  are  laid  down  to  be : first,  com- 

mercial disputes  between  merchants,  traders,  and  bankers ; 
secondly,  disjjutes  between  partners  about  partnership  affairs  ; 
thirdly,  disputes  relative  to  commercial  acts  done  by  any  person. 
This  last  class  is  sought  to  be  explained  by  a copious  enumera- 
tion of  commercial  transactions  by  sea  and  land.  These 
tribunals  also  have  jurisdiction  in  all  bankruptcies.  They 
decide  without  appeal  (except  on  the  ground  of  the  want  of 
commercial  jurisdiction  to  deal  with  the  case  submitted  for 
dscision)  first,  all  commercial  demands  as  to  which  the 
parties  renounce  their  right  of  appeal;  secondly,  all  claims 
not  exceeding  £60  (1,500  francs)  ; thirdly,  cross  demands, 
unless  either  the  original  or  the  cross  demand  taken  separately 
exceeds  £60  ; fourthly,  claims  for  damages  founded  exclusively 
on  the  principal  demand  when  this  is  less  than  £60.  Judg- 
ments thus  pronounced  by  the  commercial  court  may  be 
reviewed  by  it  for  fraud  or  various  other  causes  ennumerateil 
in  the  code  of  procedure.  In  districts  whicli  liave  no  tribunal 
of  commerce,  the  primary  civil  court  is  bound  to  exercise  the 
same  jurisdiction,  and  in  the  same  manner  as  prescribed  for 
the  commercial  court. 

The  third  title  regulates  the  Procedure.  The  parties  do 
not  require  the  intervention  of  any  attorney  or  counsel.  They 
may  employ  a professional  adviser ; but,  in  case  they  do  so, 
must  themselves  pay  his  fees,  which  are  not  recoverable  as 
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costs  of  the  court.  These  are  veiy  moderate,  being  about 
twenty-five  shillings  in  ordinary  cases,  and  seldom  exceeding 
five  or  six  pounds  sterling  for  the  most  difficult  and  longest 
ones.  No  wiitten  pleading  is  allowed  beyond  a writ  of  sum- 
mons which  shortly  and  simply  state.s  the  nature  of  the  de- 
mand. The  defendant  may  likewise  summon  the  plaintiff 
for  a cross  claim,  and  both  are  heard  together.  The  summons 
is  served  by  a bailiff  of  the  court,  either  within  or  without  its 
district,  in  the  manner  directed  by  the  code  of  procedure,  which 
contains  provisions  authorizing  the  substitution  of  service  in 
various  ways.  At  least  one  clear  day  must  intervene  between 
the  service  of  the  summons  and  the  hearing  in  ordinary  cases  ; 
but  in  matters  requiring  extraordinary  celerity  and  in  maritime 
causes  even  this  delay  is  dispensed  with.  In  the  first,  the  presi- 
dent may,  if  he  deems  it  necessary,  authorize  an  earlier  or  even  an 
immediate  hearing,  and  also  the  seizin  e of  goods,  the  plaintiff 
giving  security  or  not  according  as  may  be  thought  proper  by 
that  judge.  In  maritime  cases,  when  the  defendant  is  not 
domiciled  in  the  district  of  the  tribunal,  or  the  ship  is  about 
to  sail,  the  plaintiff  may,  without  any  authority  obtained  from 
the  court,  summon  the  defendant  to  appear  forthwith,  and 
have  judgment  by  default  in  case  of  his  non-appearance.  The 
plaintiff  may  summon  the  defendant  either  (i.)  before  the 
tribunal  of  the  defendant's  residence ; (2.)  before  that  within 
whose  district  the  contract  has  been  made,  and  the  goods  de- 
livered ; (3.)  before  that  of  the  particular  place  (if  any)  where 
the  papnent  should  be  made  ; or  (4.)  before  the  tribunal  which 
grants  an  order  for  the  seizure  of  goods  within  its  district. 

If  the  parties  appear  at  the  hearing,  and  the  cause  is 
not  forthwith  decided,  every  party  not  residing  in  the 
district  must  elect  a domicile  mthin  it ; and,  in  default  of  his 
doing  so,  all  judicial  notices  may  be  validly  serv^ed  on  him  by 
leaving  them  at  the  record  office  of  the  court.  Foreign  plain- 
tiffs are  totally  exempted  from  giving  any  security  for  costs. 
The  court  is  bound  of  its  own  accord  to  dismiss  all  cases  not 
coming  within  its  jurisdiction  as  commercial  cau.ses.  Excep- 
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tions  to  the  jurisdiction,  (unless  on  the  ground  that  the 
cause  of  action  is  civil  and  not  commercial)  must  be  taken 
in  the  first  instance.  Should  the  court  reject  these,  it  may 
decide  the  substantial  question  in  dispute  ; separating,  how- 
ever, its  judgment  on  the  exception  from  that  on  the  cause  of 
action.  Causes  abated  by  death  may  be  continued  against 
representatives  by  revivor,  or  by  a new  action.  Disputes  as  to 
the  representative  character,  or  as  to  the  genuineness  of  im- 
pugned documents,  must  be  referred  to  the  civil  court,  and 
the  decision  of  the  commercial  court  postponed  so  far  as 
the  action  depends  on  the  decision  of  such  matters.  The  tri- 
bunal may,  of  its  own  accord,  order  the  attendance  of 
the  parties  in  person,  either  in  open  court  or  in  chamber  ; 
or  may,  on  sufficient  reasons  shown,  commission  one  of 
the  judges  or  a justice  of  the  peace  to  examine  them.  The 
court  may  appoint  one  or  three  arbitrators  to  examine  accounts, 
documents,  or  books  ; and  one  or  three  experts  to  inspect  or 
value  works  or  goods.  The  parties  may  agree  upon  the  per- 
sons to  be  nominated,  but  the  court  is  not  bound  to  act  upon 
their  suggestions.  The  parties  may,  for  sufficient  cause  shown, 
object  to  the  arbitrators  or  experts  named  by  the  court.  Their 
reports  are  made  to  the  court  and  lodged  among  its  records. 
Where  an  examination  of  witnesses  is  ordered,  it  is  to  be  con- 
ducted as  prescribed  in  summary  cases  ; but  in  cases  subject  to 
appeal  the  register  must  take  the  deposition  in  writing. 

Where  the  plaintiff  does  not  appear,  either  in  person  or  by 
deputy,  the  tribunal  dismisses  the  case.  If  the  defendant  does  not 
appear  in  like  manner,  judgment  is  given  against  him  by  default, 
provided  the  court  is  satisfied  of  the  truth  of  the  plaintiff’s  case. 
The  notice  of  that  judgment  by  default  must  be  served  on  the 
defendant  by  a bailiff  of  the  court,  and  must  specify  a place 
chosen  by  the  plaintiff  as  his  domicile,  situate  in  the  parish 
wffiere  it  is  served,  unless  the  plaintiff  in  fact  resides  there. 
The  judgment  may  be  executed  after  the  lapse  of  one 
clear  day  from  the  service  on  defendant.  Where  judgment 
by  default  has  been  pronounced  against  a person  who  has 
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appeared  by  a professional  adviser,  he  is  allowed  only  eight 
days  after  service  to  stay  execution  ; but  where  defendant  was 
not  so  represented,  he  can  do  so  at  any  time  up  to,  and  even  at 
the  moment  of  execution,  but  not  after  its  completion,  his 
remedy  then  being  by  appeal  to  the  civil  courts.  The  defend- 
ant objecting  to  the  execution  must  issue  a writ  of  summons 
to  have  the  case  heard  in  the  presence  of  both  parties,  notice 
of  it  being  served  on  the  plaintiff  at  his  domicile,  (whether 
real  or  elected)  within  the  parish  where  defendant  was  served. 

The  tribunals  may  provisionally  order  the  immediate  execu- 
tion of  their  judgments  pronounced  after  hearing  both  sides, 
notwithstanding  an  appeal  ; without  requiring  security  when 
the  claim  is  based  on  undisputed  documents  or  admitted  facts, 
but  in  other  cases  only  on  the  appellee  s giving  security  or 
pro\dng  his  solvency.  The  mode  of  giving  the  security  is  also 
regulated  by  the  provisions  of  this  title.  The  commercial 
courts  do  not  take  cognizance  of  the  execution  of  their  judg- 
ments, or  of  disputes  arising  thereout.  Appeals  from  the 
commercial  court  are  carried  to  the  civil  court  of  the  district 
within  whose  jurisdiction  it  lies.  The  judgment  of  this  court 

may  be  appealed  from,  to  the  Supreme  Court  of  Appeal  at 
Paris. 

The  fourth  title  regulates  the  form  of  proceeding  on  com- 
mercial Appeals  to  the  civil  court.  These  must  be  brought 
within  three  months  commencing  from  the  service  of  notice  of 
the  judgment,  if  pronounced  after  hearing  both  sides  ; and  from 
the  termination  of  the  period  allowed  for  staying  execution, 
in  cases  of  judgment  given  by  default.  The  civil  court  cannot 
in  any  case,  or  for  any  cause,  postpone  the  execution  of  the 
judgments  of  the  commercial  courts,  but  may  expedite  the 
hearing  of  the  appeal,  if  it  thinks  it  necessary  so  to  do.  It 
must  entertain  and  judge  commercial  appeals  in  the  same 
manner  as  that  prescribed  for  appeals  in  summary  matters. 
The  procedure  on  appeal  is  in  other  respects  the  same  as  that 
^y  which  the  code  of  procedure  regulates  civil  appeals. 


THE  END. 
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